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THE VIRGINIA REGISTER is an official state publication
issued every other week throughout the year. Indexes are
pubiished quarterly, and the last index of the year is cumulative.
THE VIRGINIA REGISTER has several functions. The new and
amended sections of regulations, both as proposed and as finally
adopted, are required by law to be published in THE VIRGINIA
REGISTER OF REGULATIONS. [n addition, THE VIRGINIA
REGISTER is a source of other information about state
government, including all emergency regulations and executive
orders issued by the Governor, the Virginia Tax Bulletin issued
periodicaily by the Department of Taxation, and notices of public
hearings and open meetings of state agencies,

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publish in the Virginia Register a notice of intended regulatory
action; a basis, purpose, substance and issues statement, an
economic impact analysis prepared by the Department of Planning
and Budget; the agency's response to the economic impact analysis;
a summary, a notice giving the public an opportunity to comment on
the proposal; and the text of the proposed regulation.

Following publication of the preposal in the Virginia Register, the
promulgating agency receives public comments for a minimum of 60
days. The Governor reviews the proposed regulation to determine if it
is necessary to protect the public health, safety and welfare, and if it
is clearly written and easily understandable, If the Governor chooses
to comment on the proposed regulation, his comments must be
transmitted to the agency and the Registrar no later than 15 days
follewing the completion of the 60-day public comment period. The
Governor's comments, if any, will be published in the Virginia
Register. Not less than 15 days following the completion of the 60-
day public comment period, the agency may adopt the proposed
regulation.

The appropriate standing committee of each branch of the General
Assembly may meet during the promulgation or final adoption
process and file an objection with the Registrar and the promuigating
agency. The objection will be published in the Virginia Register.
Within 21 days after receipt by the agency of a legislative objection,
the agency shall file a response with the Registrar, the objecting
legislative committee, and the Governor.

When final action is taken, the agency again publishes the text of
the regulation as adopted, highlighting all changes made to the
proposed regufation and explaining any substantial changes made
since publication of the proposal. A 30-day final adoption period
begins upen final publication in the Virginia Register,

The Govemor may review the final regutation during this time and,
if he objects, forward his objection to the Registrar and the agency. In
addition to or in lieu of filing a formal objection, the Governor may
suspend the effective date of a portion or all of a regulation until the
end of the next regular General Assembly session by issuing a
directive signed by a majority of the members of the appropriate
standing committees and the Governor. The Governor's objection or
suspension of the regulation, or both, will be published in the Virginia
Register. |If the Governor finds that changes made to the proposed
regulation have substantial impact, he may require the agency to
provide an additional 30-day public comment period on the changes.
Notice of the additional public comment period required by the
Governor will be published in the Virginia Register,

The agency shall suspend the regulatory process for 30 days when
it receives requests from 25 or more individuals to solicit additional
public comment, unless the agency determines that the changes
have minor or inconsequential impact.

A regulation becomes effective at the conclusion of the 30-day final
adoption period, or at any other later date specified by the
promulgating agency, unless (i} a legislative objection has been filed,
in which event the reguiation, unless withdrawn, becomes effective on
the date specified, which shall be after the expiration of the 21-day
extension period; (i) the Governor exercises his authority to require
the agency to provide for additional public comment, in which event
the regulation, unless withdrawn, becomes effective on the date
specified, which shall be after the expiration of the period for which
the Governor has provided for additional public comment; (iii} the

Governor and the General Assembly exeicise their authority to
suspend thé effective date of a regulation until the end of the next
regular legistative session; or (iv) the agency suspends the regulatory
process, in which event the regulation, unless withdrawn, becomes
effective on the date specified, which shall be after the expiration of
the 30-day public comment period.

Proposed regulatory action may be withdrawn by the promulgating
agency at any time before the regulation becomes final.

EMERGENCY REGULATIONS

If an agency demonstrates that (i) there is an immediate threat fo
the public's health or safety; or (i} Virginia statutory law, the
appropriation act, federal law, or federal regulation requires a
regulation to take effect no later than (a) 280 days from the
enactment in the case of Virginia or federal law or the appropriation
act, or (b) 280 days from the effective date of a federal regulation, it
then requests the Governor's approval to adopt an emergency
regulation. The emergency regulation becomes operative upon its
adoption and filing with the Registrar of Regulations, unless a later
date is specified. Emergency regulations are limited to addressing
specifically defined situations and may not exceed 12 months in
duration. Emergency regulations are published as soon as possible in
the Register. . :

During the time the emergency status is in effect, the agency may
proceed with the adoption of permanent regulations through the usual
procedures. To begin promulgating the replacement regulation, the
agency must (i) deliver the Notice of Intended Regulatory Action to
the Registrar in time to be published within 60 days of the effective
date of the emergency reguiation; and (i} deliver the proposed
regulation to the Registrar in time to be published within 180 days of
the effective date of the emergency regulation. If the agency chooses
not to adopt the regulations, the emergency status ends when the
prescribed time {imit expires.

STATEMENT

The foregoing constitutes a generalized statement of the
procedures to be followed. For specific statutory language, it is
suggested that Article 2 (§ 9-6.14:7.1 et seq.) of Chapter 1.1:1 of
the Code of Virginia be examined carefully.

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number,
and date. 12:8 VA.R. 1096-1106 January 8, 1996, refers to
Volume 12, lssue 8, pages 1096 through 1106 of the Virginia
Registerissued on January 8, 1996.

"THE VIRGINIA REGISTER OF REGULATIONS" (USPS-
001831) is published -bi-weekiy, with quarterly cumulative indices
published in January, April, July and October, for $100 per year
hy the Virginia Code Commission, General Assembly Building,
Capitol Square, Richmond, Virginia 23219. Telephone {804} 786-
3591, Periodical Postage Rates Paid at Richmond, Virginia.
POSTMASTER: Send address changes to THE VIRGINIA
REGISTER OF REGULATIONS, 910 CAPITOL STREET, 2ND
FLOOR, RICHMOND, VIRGINIA 23219.

The Virginia Register of Regulations is published pursuant to
Article 7 (§ 9-6.14:22 et seq.) of Chapter 1.1:1 of the Code of
Virginia. Individual copies, if available, may be purchased for
$4.00 each from the Registrar of Regulations.

Members of the Virginia Code Comynjssion: Joseph V. Gartlan,
Jr., Chairman; W. Tayloe Murphy, Jr., Vice Chairman; Robert L.

Calhoun; Russell M. Carneal; Bernard 8. Cohen; Jay W.
DeBoer; Frank 5. Ferguson; E. M. Miller, Jr.; Jackson E.
Reaseor, Jr.; James B, Wilkinson.

Staff of the Virginia Reagister; E. M. Miller, Jr., Acting Registrar of
Regulations; Jane D. Chaffin, Deputy Registrar of Regulations.
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
t Indicates entries since last publication of the Virginia Register

DEPARTRWENT OF EDUCATION (STATE BOARD OF)

Notice of Intended Requlatory Action

MNotice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Education intends to
consider promulgating regulations entitled: 8 VAC 20-630-10
et seq. Technology Standards for Instructional
Personnel. The purpose of the proposed action is to
promulgate technology standards that will set forth those
competencies required of instructional personnel in Virginia
schools. The agency intends to hold a public hearing on the
proposed regulation after publication.

Statufory Authority: § 22.1-16 of the Code of Virginia.
Public comments may be submitted until December 28, 1996.

Contaci: Thomas A. Elliott, Division Chief for Compliance,
Department of Education, P. Q. Box 2120, Richmond, VA
23218-2120, telephone (804} 371-2522 or FAX (804) 225-
2381.

VA.R. Dec. No, R97-413; Filed November 6, 1996, 11:26 a.m.
STATE MILK COMMISSION

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Milk Commission intends to
consider amending regulations entitted: 2 VAC 15-10-10 at
seq. Public Participation Guidelines. The purpose of the
proposed action is to more appropriately define the process
of regulatory development and to standardize the style, form
and format of the regulations to provide consistency and
uniformity with other state agencies. Major provisions of the
existing regulations will remain essentially the same. The
agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: §§ 3.1-430 and 9-6.14:7.1 of the Code of
Virginia. \

Public cornments may be submitted until January 8, 1997.

Contact: Edward C. Wilson, Jr., Deputy Administrator, State
Milk Commission, 200-202 N. Ninth St., Suite 1015,
Richmond, VA 23219, telephone (804) 786-2013 or FAX
(804) 7868-3779.

VA.R. Doc. No, R97-137; Filed November 7, 1996, 9:16 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Milk Commission intends to
consider amending regulations entitled: 2 VAC 15-20-10 et

seq. Rules and Regulations for the Control, Regulation
and Supervision of the Milk Industry in Virginia. The
purpose of the proposed action is to amend the regulations to
conform to established guidelines of the Virginia Registrar
and the Virginia Code Commission. The proposed
amendments will reflect substantive changes to improve,
reduce, or eliminate certain regulatory requirements on the
Virginia milk industry. The agency intends to hold a public
hearing on the proposed regulation after publication.

Statutory Authority: § 3.1-430 of the Code of Virginia.
Public comments may be submitted until January 8, 1957.

Contact: Edward C. Wilson, Jr., Deputy Administrator, State
Milk Commission, 200-202 N. Ninth St., Suite 1015,
Richmond, VA 23219, telephone (804) 786-2013 or FAX
(804) 786-3779.

VA.R. Doc. No. R87-138; Filed November 7, 1996, 9:16 a.m.
VIRGINIA RACING COMMISSION

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Virginia Racing Commission intends
to consider amending regulations entitled: 11 VAC 10-130-
10 et seq. Virginia Breeders Fund. The purpose of the
proposed action is to establish more efficient procedures for
the registration of racehorses and payment of awards from
the fund. The agency intends to hold a public hearlng on the
proposed reguiation after publication.

Statutory Authority: §§ 59.1-369 and 59.1-372 of the Code of
Virginia.
Public comments may be submitted until December 26, 1996,

Contact: William H. Anderson, Policy Analyst, Virginia
Racing Commission, P.O. Box 1123, Richmond, VA 23218,
telephone (804) 371-7363 or FAX {804) 371-6127.

VA.R. Doc. No. R97-124; Filed Navember 6, 1996, 2:07 p.m.
DEPARTMENT FOR THE VISUALLY HANDICAPPED

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department for the Visually
Handicapped intends to consider repealing regulations
entitled: 22 VAC 45-60-10 et seq. Regulations Governing
Provision of Services for the Infants, Children and Youth
Program. The purpose of the proposed action is to repeal
this regulation as the Office of the Attorney General has
reported that the Department for the Visually’ Handicapped
does not have the authority to promulgate such a regulation.

Volume 13, Issue 7

Monday, December 23, 1996
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Notices of Intended Regulatory Action

Statutory AUthority: § 63.1-85 of the Code of Virginia.
Public comments may be submitted until January 8, 1997.

Contact:  William J. Pega, Special Assistant to the
Commissioner, Department for the Visually Handicapped,
397 Azalea Ave,, Richmond, VA 23227, telephone (804) 371-
3140, FAX {804) 371-3351, toll-free 1-800-662-2155, or (804)
371-3140/TDC B

VA.R. Doc. No. R87-139; Filed November 19, 1996, 9.57 a.m.

Virginia Register of Regulations
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PUBLIC COMMENT PERIODS - PROPOSED REGULATIONS

i
Spre i e s -

PUBLIC COMMENT PERIODS REGARDING STATE AGENCY REGULATIONS

Effective July 1, 1985, publication of notices of public comment periods in a newspaper of
general circulation in the state capital is no longer required by the Administrative Process Act (§
9-6.14:1 et seq. of the Code of Virginia). Chapter 717 of the 1995 Acts of Assembly eliminated
the newspaper publication requirement from the Administrative Process Act. In The Virginia
Register of Regulations, the Registrar of Regulations has developed this section entitled “Public
Comment Periods - Proposed Regulations” to give notice of public comment periods and public
hearings to be held on proposed regulations. The notice will be published once at the same
time the proposed regulation is published in the Proposed Regulations section of the Virginia
Register. The notice will continue to be carried in the Calendar of Events section of the Virginia
Register until the public comment period and public hearing date have passed.

Notice js given in compliance with § 9-6.14:7.1 of the Code of Virginia that the following public hearings and public comment
periods regarding proposed state agency regulations are set to afford the public an opportunity to express their views.

DEPARTMENT OF LABOR AND INDUSTRY

Safety and Health Codes Board

January 23, 1997 - 10 a.m. -- Public Hearing
Virginia Housing Development Authority, 601 South Belvidere
Street, Richmond, Virginia.

February 28, 1997 - Public comments may be submitted
until this date.

Notice is hereby given in accordance with § 9-6.14.7.1 of
the Code of Virginia that the Safety and Health Codes
Board intends to adopt regulations entitled: 16 VAC 25-
35-10 et seq. Regulation Concerning Certified Lead
Contractor Notification, Lead Project Permits and
Permit Fees, The proposed regulation requires all
certified lead contractors who engage in lead abatement
projects in Virginia with a contract value of $2,000 or
more to notify the Depariment of Labor and Industry in
writing at least 20 days before the beginning of such lead
project.  Such notification shall be provided on a
department form accompanied by the payment of a lead
project permit fee. The regulation also requires filing of
amended notifications prior to changes in or cancellation
of lead abatement projects.

Statutory Authority: §§ 40.1-22(5) and 40.1-51.20 of the

Code of Virginia.

Public comments may be submitted until February 28, 1987,
to Bonnie H. Robinson, Regulatory Coordinator, Department
of Labor and Industry, 13 South 13th Street, Richmond, VA
23219.

Contact: Clarence H. Wheeling, Director of Occupational
Health Compliance, Depariment of Labor and Industry, 13 S.
13th St., Richmond, VA 23219, telephone (804) 786-0574,
FAX (804) 786-8418, or (B04) 786-2376/TDD B

DEPARTMENT OF MEDICAL ASSISTANGCE
SERVICES

February 21, 1997 — Public comments may be submitted
until this date.

Notice is hereby given in accordance with § 8-6.14.7.1 of
the Code of Virginia that the Department of Medical
Assistance Services intends to consider amending
regulations entitled: 12 VAG 30-70-10 et seq. Methods
and Standards for Establishing Payment Rates-
Inpatient Hospital Services and 12 VAC 30-80-10 et
seq. Methods and Standards for Establishing
Payment Rates--Other Types of Care. The purpose of
the proposed action is to promulgate a new
reimbursement  methodology  (diagnosis  related
groupings) for inpatient hospital services to replace the
current per diem methodology.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public comments may be submitted until February 21, 1997,
to Scott Crawford, Division of Financial Operations,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219,

Contact: Victoria Simmons or Roberta Jonas, Regulatory

Coordinators, Department of Medical Assistance Services, -
600 E. Broad St, Suite 1300, Richmond, VA 23219,

telephone (804) 371-8854 or FAX (804) 371-4981. '

woh W AR A RN

February 21, 1997 -- Public comments may be submitied
until this date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Department of Medical
Assistance Services intends to consider adopting
regulations entitled: 12 VAC 30-100-250 through 12
VAC 30-100-370 et seq. HIV Pramium Assistance
Program. The purpose of the proposed regulation is to
promulgate permanent regulations for the administration
of the HIV Premium Assistance Program consistent with
§ 32.1-330.1 of the Code of Virginia.

Volume 13, Issue 7
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Public Comment Periods - Proposed Regulations

Statutory Authority; §§ 32.1-325 and 32.1-330.1 of the Code
of Virginia.

Public comments may be submiited until February 21, 1597,
to Michael Lupien, Division of Program Delivery Systems,
Department of Medical Assistance Services, 600 East Broad
Sireet, Suite 1300, Richmond, VA 23218.

Contact: Victoria Simmons of Roberta Jonas, Regulatory
Coordinators, Department of Medical Assistance Services,
600 E. Broad St., Suite 1300, Richmond, VA 23219,
telephone (B04) 371-8854 or FAX (804) 371-4981.

Virginia Register of Regulations
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. /talic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

DEPARTMENT OF LABOR AND INDUSTRY

Safety and Health Codes Board

litle of Regulation: 16 VAC 25-35-10 et seq. Regulation
Concerning Certified Lead Contractors Nofification, Lead
Project Permits and Permit Fees.

Statutory Authority: §§ 40.1-22(5) and 40.1-51.20 of the
Code of Virginia.

Public Hearing Date: January 23, 1997 - 10 a.m.

Public comments may be submitted until February 28,
1997.

(See Calendar of Events section

for additional information)

Basjs: The statutory authority for this proposed regulation is
§§ 40.1-51.20 through 40.1-51.22 of the Code of Virginia.
These seclions require certified lead contractors to notify the
Department of Labor and Industry prior to commencement of

each lead project and authorize the board to promulgate a

regulation concerning this notification by certified lead
contractors, the issuance of lead project permits, and the
assessment of permit fees.

Purpose: The purpose of the regulation is to implement the
tead project notification and permit requirements of § 40.1-
51.20 of the Code of Virginia. The notification and permit
requirements enable the Department of Labor and Industry to
moniter fead contractors' compliance with state and federal
requirements for the safe removal and disposal of lead
through onsite inspection of lead projects.

During the 1995 session, the General Assembly amended §
40.1-51.20 of the Code of Virginia to require certified lead
contractors to comply with the same notification and
permitting reguirements as those of licensed ashestos
contractors. The amendment to the Code was in response to
interim draft regulations of the U.S. Environmental Protection
Agency (EPA) (40 CFR Part 745).

This proposed regulation is necessary to implement the
statutory requirements of § 40.1-51.20 by providing lead
contractors with detailed instructions regarding notification of
the department and payment of lead project permit fees.

This proposed regulation protects public health, safety, and
welfare by ensuring that the elimination of lead hazards is
undertaken by trained and qualified contractors according to
reliable, effective and safe work practice standards.

Substance: The major provisions of the proposed regulation
are summarized below:

1. Al certified {ead confractors who engage in lead
abatement projects in Virginia with a contract value of
$2,000 or more will be required to notify the departiment
in writing at least 20 days before the beginning of any
such lead project.

2. A lead project permit fee, calculated as the greater of
$100 or 1.0% of the contract price, with a maximum of
$500 is proposed.

3. Upcn a determination that the revenues from the
department’s lead program will exceed related expenses
by at least 15%, the commissioner may reduce the
minimum and maximum fees and contract percentage.

4. Filing of amended notifications prior to changes in or
cancellation of lead abatement projects will be required.

5. Lead abatement projects in certain residential
buildings are exempt from the payment of the fee, but

contractors must still provide notification to the
department.
Issues: The primary advantages and disadvantages of

implementation of and compliance with the regulation by the
public and the department are discussed below.

1. Public; The regulation is essential for protecting the
health of the citizens of the Commonwesalth. The
notification and permit requirements will enable the
Department of Labor and Industry to monitor lead
contractors’ compliance with state and federal
requirements for the safe removal and disposal of lead
through onsite inspection of lead projects.

The primary disadvantages of this program are the cost
of the permit fee, which lead abatement contractors will
likely pass on to owners, and the delay in beginning
abatement work necessitated by the 20-day advance
notification requirement. Both the permit fee and the
advance notification are required by § 40.1-51.20 of the
Code of Virginia. With only a minimum of planning,
abatement contractors can avoid any adverse
consequences related to the advance notice and
payment of the permit fee.

2. Department: The department must add personnel to
handle the increase in oversight and monitoring required
by the new program. However, the program will be
supported with permit fees collected from certified
contractors performing lead abatement projects. The
regulation contains a provision which would decrease the
amount of the lead project permit fee charged to
contractors if the commissioner determines that the
revenues from the program exceed the expenses of its
administration by a certain amount.

Department of Planning and Budget 's Economic Impact
Analysis; The Department of Planning and Budget (DPB)
has analyzed the economic impact of this proposed
regulation in accordance with § 9-8.14:7.1 G of the
Administrative Process Act and Executive Order Number 13
(94). Section 9-6.14:7.1 G requires that such economic
impact analyses include, but need not be limited to, the
projected number of businesses or other entities to whom the
regulation would apply, the identity of any localities and types
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of businesses or other entities particularly affected, the
projected number of persons and employment positions {o be
affected, the projecied costs to affected businesses or
entities to implement or comply with the regulation, and the
impact on the use and value of private property. The analysis
presented balow represents DPB's best estimate of these
economic effects.

Surmmary of the Proposed Regulation. The proposed
regulation establishes notification criteria and sets permit
fees for certified lead contractors engaged in abatement
projecis in Virginia with contract prices of $2,000 or greater.
This regulation implerents the notification and permit
reduiraments of § 40.1-51.20 of the Code of Virginia. The
key provisions of the regulation that are likely 1o have
eCoRGMIC consequences are as follows:

» & requirement that wriiten notification be made to DLI of
lead abatement projects with confract prices of $2,000 or
greaier 20 days in advance of the start of the project;

« a requirement that the nofification be accompanied by a
permil fee equal 1o $100 or 1.0% of the contract fee, up
‘to a maximum of $500; and

= an exemplion from permit fees for residential building
lead abatement projects.

Estimated Economic Impact. In assessing economic irmpact
it is imporiant to recall that the proposed regulation only
mandates nolification and permitting of lead abatement
projects, it does not mandate lead abatement itself. It is
anticipated that the proposed regulation will have two primary
economic consequences. The first is that it will enhance
DL's ability to monitor lead abatement contractors’
compliance with state and federal requirements for the safe
removal and disposal of lead. Better compliance will have a
positive effect on public health and safety, although it would
be cost prohibitive to guantify the exact magnitude of that
positive effect.

The second economic consequence of the proposed
regulation is that it will increase the regulatory compliance
costs associated with lead abatement. These increased
costs are attributable io the notification requirement itself, the
reguirament that notification be made 20 days in advance of
the start of a project, and the required permit fee. Some, if
not all of these costs, will be passed on by lead abatement
contractors to their customers,

Businesses and Entities Particularly Affected. The proposed
regulation particularly affects the approximately 58 cedtified
lead abatement contractors working in Virginia, their
amployees, their custormers, and the general public,

Localities Particularly Affected. No localities are particularly
affected by the proposed regulation

Frojected Imipact on Employment. - The proposed regulation
is not anlicipated to have a significant effect on employment.

Effects on the Use and Value of Frivate Property, The
proposed regulation is not anticipated to have a significant
affect on the use and value of private property.

Summary of Analysis, The proposed regulation establishes
notification criteria and sets permit fees for certified lead

contractors engaged in abatement projects in Virginia with
contract prices of $2,000 or greater, It is anticipated that the
proposed regulation will have two primary economic effects:
{iy a positive, but unquantifiable, impact on public health and
safely attributable to better monitoring of compliance by lead
abatement contractors; and (i) an increase in the regulatory
compliance cosis associated with lead abaterment in Virginia,

Agency's Response o Department of Planning and Budget ‘s
Economic Impact_Analysis: The Depairtment of Labor and
industry takes no issue with the economic impact analysis
prepared by the Department of Planning and Budget.

Summary:

This proposed regulation reguires all cerlified lead
confractors who engage in lead abatement profects in
Virginia with a confract value of 32,000 or more to notify
the department in wiiting at least 20 days before the
beginning of such lead project and no work shall begin
prior to approval of the completed form and submission
of a permit fee. Such notification shall be provided on a
defailed depariment form accompanied by the payment
of a lead project permit fee based on a percentage of
contract price. The regulalion also requires filing of
amended notifications prior to changes in or cancellation
of lead abatement projects.

The regulation provides for emergency abatement
siluations. The regulation does nof require notification
for renovation and remodeling activities pnmarily o
repalr, resiore or remodel a given slruclure or infenm
controls  or maintenance and nol fo permanently
eliminate lead-based paint.

CHAPTER 35.
REGULATION CONCERNING CERTIFIED LEAD
CONTRACTORS NOTIFICATION, LEAD PROJECT
PERMITS AND PERMIT FEES.

16 VAC 25-35-10. Definitions.

The following words and terms when used in this chapter
shall have the following meaning unless the context clearly
indicates otherwise.

“Cerfified lead contractor” means an individual, company,
partnership, corporation, sole proprieforship, associafion, or
ofther business enlity that offers to perform lead-based paint
activities which has been issued an authorizafion by the
Department of Professional and Occupational Regulation
penmifting the individual or firm fo enter into contracis fo
perform abatement aclivities.

“Commercial building” means any building used prmarily
for commercial or industrial activity, which is generally not
open to the public or occupied or visited by children, including
but not limited to warehouses, faclories, silorage facilities,
aircraft hangars, garages, and wholesale distribufion
facilities.

“Demolition” means the act of pulling down or desiroying
any building or structure. '

“Department” means the Deparfmeni of Labor and
Indusiry.
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“Encapsulation” means a process that makes lead-based
paint inaccessible by providing a barrer between the lead-
based painl and the environment with this barrier being
formed using a liquid applied coating or an adhesively
bonded material and when the primary means of attachment
is by the bonding of the product to the surface either by itself
or through the use of an adhesive. This excludes painiing
unless abrasive surface preparation is performed.

- "Facifity” means a building or portion of a commercial
building, or rooms in a residential dwelling or unit, or bare soil
on residential real property that contains lead af or in excess
or levels identified as hazardous under guidance issued by
the United States Environmental Protection Agency pursuant
to § 403 of the Toxic Substances Conirol Act (16 USC §
2683).

‘Lead abaternent project” is a project in which any measure
or sef of measures designed o permanently eliminate lead-
based paint hazards is employed. A lead abatement project
includes, but is not limited to:

1. The removal of lead-based paint and lead-
confaminated dust, the permanent containment or
encapsulation of lead-based paint, the replacement of
lead-painted surfaces or fixtures; and

2. All preparation, cleanup, disposal, and post-
abhatement clearance testing activities associated with
such measures,

Lead abatement projects include, but are not limited to, the
following:

1. Projects for which there is a written contract stating
that an individual or firm will be conducting activities in or
to a residential dwelling unit that will penmanently
eliminate lead-based paint hazards;

2. Projects involving the permanent elimination of lead-
based paint and conducted by firms or individuals
cerified in accordance with the regulations of the
Department of Professional and  Occupational
Regulation,

3. Projects involving the permanent elimination of lead-
based paint and conducted by firms or individuals who,
through their company name, promotional liferature, or
otherwise, advertise or hold themselves out to be lead
abatement professionals; or '

4. Projecis where abatement is conducted in response
to stafe or local abatement orders.

Lead abatement projects do not include renovation and
remodeling activities when the primary intent is not fo
permanently eliminate lead-based paint hazards, but is
instead to repair, resiore or remodel a given structure or
dwelling even though these activities may incidentally resuft
in a reduction in lead-based paint hazards.

Furthermore, lead abatement projects do not include
inteim controls, operations and maintenance or other
measures and activities designed to temporanly reduce fead-
based paint hazards.

‘Lead supervisor' means a person who has met the
requirements of and is certiffed ‘as a lead supervisor by the
Virginia Depariment of Professional and Occupational
Regulation.

“Residential building” means sife-built homes, modular
homes, condominium units, mobile homes, manufactured
housing, and duplexes, or other multi-unit dwellings
consisting of four units or less which are currently in use or
intended for use only for residential purposes.

16 VAC 25-35-20. Authority and application.

A. This regulation is established in accordance with §
40.1-51.20 of the Code of Virginia.

B. This regulation shall apply to all cerified lead
contractors wha engage in lead abatement projects.

C. The application of this regufation to contracfors who
work on federal property will be decided by the department
based on a review of the facts in each case. The contracfor
shall contact the deparfment to determine the applicability of
the regulation to a specific project,

D. This regulation shall not affect the reporting
requirements under § 40.1-51.20 C of the Code of Virginia or
any other notices or inspecfion requirements under any other
provision of the Code of Virginia.

16 VAC 25-35-30. Notification and permit fee.

A. Written nofification of any lead abatement project, the
contract price of which is § 2,000 or more, shall be made lo
the department on a department form. Such nofification shall
be sent by facsimile transmission as set out in subsection J
of this section, by certified mail, or hand-delivered fo the
department. Notification shall be postrarked or made af least
20 days before the beginning of any lead project.

B. The department form shall include the following
information:

1. Name, address, telephone number, and the
certification number of each person intending fo engage
in a lead abatement project.,

2. Name, address, and felephone number of the owner
or operalor of the facility in which the lead abatement
project is to take place.

3. Type of notificatiom
renovation or demolifion.

amended, emergency,

4. Description of facility in which the abatement or
demolition is fo take place, including present use or
uses, prior use or uses, age, and address.

5. Estirate of amount of lead and method of estimation.
6. Amount of the lead project fee submitted.

7. Scheduled setup dafe, removal date or dales, and
completion date of lead abatement work and {imes
during which abatement will take place. '

8. MName and ceftificate number of the lead supervisor
on site.
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9. Name, address, felephone number, contact person,
and landfill permit number of the waste disposal site or
sites where the lead-containing material will be disposed.

10. Detailed description of the abatement methods to be
used.

11.  Procedures and equipment used to control the
emission of Jead-contaminated dust, to confain or
encapsulate lead-based paint and to replace lead-
painted surfaces or fixtures in order fo protect public
health during abatement, removal, transit, loading and
unloading.

12. If a facsimile transmission is to be made pursuant fo
subsection J of this section, the credit card number,
expiration date, and signature of cardholder.

13. Any other information requested on the department
form.

C. A lead abatement project permit fee shall be submitted
with the completed project notification form. The fee shall be
in accordance with the following schedule:

1. The greater of $100 or 1.0% of the contract price, with
a maximum of $500.

2. If, at any time, the Commissioner of Labor and
industry determines that projecfed revenues from lead
project permit fees may exceed profected administrative
expenses related to the lead program by at least 15%,
the commissioner may reduce the minimum and
maximum fees and contract price percentage set forth in
suhdivision 1 of this subsection.

D. A bilanket notification, valid for a period of one year,
may be granted fo a confractor who enters into a contract for
lead abatement on a specific site which is expected to last for
cne year or longer.

1. The coniractor shall submit the notification required in
subsection A of this section fo the department at least 20
days prior fo the start of the requested bilanket
notification period.  The notification submitfed shall
contain the following additional information:

a. The dates of work required by subdivision B 7 of
this section shall be every work day duning the blanket
nolification period, excluding weekends and state
holidays.

b. The estimate of lead to be removed required under
subdivision B 5 of this section shall be signed by the
owner and the owner's signature authenticated by a
notary.

¢c. A copy of the contract shall be submitted with the
nolification.

2. The lead abatement profect permit fee for blanket
nofifications shall be as set forth in subsection C of this
section.

3. The contractor shall submit an amended notification
at least one day prior to each time the contractor wilf not
be present at the site. The fee for each amended
notification will be $15.

4. Cancellation of a blanket notification may be made at
any time by submitting a notarized notice of cancellation
signed by the owner. The notice of cancellation must
include the actual amount of lead removed and the
actual amount of payments made under the contract.
The refund shall be the difference between the original
lead permit fee paid and 1.0% of the actual amount of
payments made under the contract.

E. Notification of fewer than 20 days may be alfowed in
case of an emergency involving protection of life, health or
property. In such cases, nofification and the fead permit fee
shall be submitted within five working days after the start of
the emergency abatement. A description of the emergency
situation shall be included when filing an emergency
natification.

F. A notification shall not be effective unless a complete
form is submitted and the proper permit fee is enclosed with
the completed form. A notification made by facsimile
transmission pursuant to subsection J of this section shall not
be effective if the accompanying credit card payment is not
approved.

G. ©On the basis of the inforrmation submitted in the lead
notification, the department shall issue a permit to the
contractor within seven working days of the receipt of a
completed notification form and permit fee.

1. The permit shall be effective for the dates entered on
the notification.

2, The permit or a copy of the permit shall be kept on
site during work on the project.

H. Amended notifications may be submifted for
modifications of subdivisions B 3 through B 11 of this section.
No amendments to subdivision B 1 or B 2 of this section
shall be allowed. A copy of the original notification form with
the amended items circled and the permit number entered
shall be submitted at any time prior to the removal date on
the original notification.

1.  No amended notification shall be effective if an
incomplete form is submitted or if the proper pennit
amendment fee is not enclosed with the completed
noltification.

2. A permit amendment fee shall be submitted with the
amended notification form. The fee shall be in
accordance with the following schedule:

a. For modifications to subdivisions B 3, B4, and B 6
through B 10 of this section, $15.

b. For modifications to subdivision B 5 of this section,
the difference between the permit fee in subsection C
of this section for the amended amount of lead and the
original permit fee submitted, plus $15.

3. Modifications to the completion date may be made at
any time up fto the completion date on the orginal
notification.

4. If the amended notification is complete and the
required fee is included, the department will issue an
amended permit if necessary.

Virginia Register of Regulations

750



Proposed Regulations

I, The department must be nofified prior fo any'

cancelfation. A copy of the onriginal notification form marked
"canceled” must be received no later than the scheduled
removal dafe. Canceliation of a project may also be done by
facsimile transmission. Refunds of the lead project permit fee
will be made for timely cancellations when a notarized notice
of cancellation signed by the owner is submitted.

The following amounts will be deducted from the refund
payment; $15 for processing .of the original notification, $15
for each amendment filed, and $15 for processing the refund
payment.

J. Notification for any lead abatement project, emergency
nofification, or amendment to noftification may be done by
facsimile transmission if the required fees are paid by credit
card.

16 VAC 25-35-40. Exemption.

No lead abatement project fees will be required for
residential buildings.  Nolification for lead projects shall
otherwise be in accordance with applicable porfions of this
chapter. ’
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PERMIT NUMBER:

LEAD PERMIT APPLICATION AND NOTIFICATION FOR DEMOLITICN/RENOVATION

1, TYPE OF NOTIFICATION: [ ORIGINAL &1 amenDED O canceL

2. FACILITY INFORMATION: {facility owner, removal, demolition & other contractors)

CWNER;

ADDRESS:

cITY: STATE: ZIP CODE:

CONTACT: TELEPHONE: ()
REMOVAL CONTRACTOR: LICENSE #

FEDERAL EMPLOYER IDENTIFICATION NUMBER:

ADCRESS:

CITY: STATE: Z|P CODE:

CONTACT: TELEPHONE: { )

DEMOLITION CONTRACTOR:

ADDRESS:

CITY: STATE: ZIP CODE:

CONTACT: - TELEPHONE: { )

OTHER OPERATUR:

ADDRESS:

CITY: . STATE: ZIP CODE:

CONTACT: ) . TELEPHONE: ()

1. TYPE OF oPERATION: [l pemo O reno 3 emer.-RENO T ENCAPSULATE

4. FACILITY DESCRIPTION (INGLUDE BUILDING NAME, NUMBER AND FLOGR OR ROGM NUMBER):
BUILBING NAME:" - '

STREET ACCRESS!

ciry: . . STATE: ZIP GODE:

SITE LOCATION:

BUILEING SIZE: - - #FLOORS:
5.SCHEDULED DATES: REMOVAL START: [ . FinsH: [/
REMOVAL TIMES: "DAYS OF OPERATION: (MONDAY-SUNDAY)

' . WORKSHIFT HOURS: (MONDAY-FRIDAY)

" (SATURDAY-SUNDAY)
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752



Proposed Regulations

LEAD PERMIT APPLICATION AND NOTIFICATION FOR DEMOLITION/RENOVATION

6. SCHEDULED CATES: DEMOLITION START: [ FINISH: I
7.LEAD TO BE REMGVED R - o - 8. % LEAD NOT REMOVED ]
DESCRIPTION AMOUNT PERCENT
SURFACE AREA - : : R : S g e
SOIL ABATEMENT et IR E R “QUFT - - . - - o~ .
‘9. : DESCRIPTION OF PLANNED DEMOLITICN OR RENOVATION WORK, AND METHOD(S) TO BE USED: s

18. . .- DESCRIPTION OF WORK PRACTICES AND ENGINEERING GONTROLS TO BE USED TO PREVENT EMISSIONS OF LEAD
AT THE DEMOLITION OR RENOVATION SITE:

11. WASTE TRANSPORTER #1:  NAME:

ADDRESS:
CITY: T " © STATE: ZIPCODE;

CONTACT: 7 . rewepHone: ().,

WASTE TRANSPORTER #2: NAME:

ADDRESS:

CITY: R STATE: . ZIPCODE:

CONTACT: ‘ . Co TELERHONE: { )

12 WASTE DISPOSAL SITE: . NAME;

LOCATION:

ary: - - L sTaTE ZIPGOCE;

TELEPHONE: { ) - ' LANDFILL PERMIT #:

43, IF QEMCOLITION ORDERED éY A GOVERNMENT AGENCY, IDENTIFY. THE AGENCY BELOW:

NAME: . . TITLE;
- AUTHORITY:
- DATE OF ORCER: DATE: __/  / _ DATE ORDERED TG BEGIN: DATE: __ [/
2
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LEAD PERMIT APPLICATION AND NOTIFICATION FOR DEMOLITION/RENOVATION

14. FOR EMERGENCY RENOVATIONS:;

OATE AND HOUR OF EMERGENCY: DATE: I/ TIME:

DESCRIPTICHN OF THE SUDDEN, UNEXPECTED EVENT:

EXPLANATION CF HOW THE EVENT CAUSED UNSAFE CONDITIONS OR WOULD CAUSE fQUIFMENT DAMAGE:

15 DESCRIF‘TEON OoF FROCEDURES TO BE FOLLOWED iIN THE EVENT THAT UNEXF‘ECTED LEAD S FOUND

.18, ... .~ l.CERTIFY THAT AN INDIVIDUAL CERTIFIED IN.-THE ABATEMENT OF LEAD HAZARDS WILL BE ON-SITE DURING THE DEMOLITION
OR RENOVATION AND EVIDENCE THAT THE REQUIRED TRAINING HAS BEEN ACCOMPLISHED BY THIS PERSON WILL BE
AVAILABLE AT THE PROJECT SITE FQR INSPECTION. .- - e e

- SUPERVISOR: LICENSE #
SIGNATURE OF GONTRACTOR:__ - o DATE: { !
RE2 | CERTIFY THAT THE INFCRMATION SUBMITTED |S ACCURATE TO THE BEST CF MY KNOWLEDGE AND THAT ACCREDITED
"PERSONS ARE SEING USED ON THIS PROJECT:
NAMES =t e e e emmee - : e
SIGNATURE: o " pate [t ’
18, AMOUNT QF LEAD FEE SUBMJTTED: s _ T —
CONTRACT PRICE: $

A LEAD project permit lee shall be submitted with the completed project natification, The fee shall be in accordance with the following schedule:

1, The greater of $100 or 1% of the :onlract price, with a maximum of
3500 . .
2.. : 515 for each amended notification,

Address all nnuﬁcat:nns as described below:

LEAD PROGRAM
DEPARTMENT OF LABOR AND INDUSTRY
POWERS-TAYLOR SUILDING
13 SOUTH THIRTEENTH STREET
RICHMOND, VA 23218

" FAX {804) 371-T624

- CREDIT CARD TYPE: (CHECK ONE):
£l wisa CARD # EXPIRATION DATE: _ /1

[ " MASTER CARD AUTHORIZED SIGNATURE:

VA.R. Doc, No. R97-181; Filed December 4, 1996, 12:24 p.m.
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DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Requlations: 12 VAC 30-70-10 ef seq. Methods and
Standards for Establishing Payment Rates; Inpatient
Hospital Care (printing 12 VAC 30-70-10 through 12 VAC
30-70-150, adding 2 VAC 30-70-200 through 12 VAGC 30-
70-480).

12 VAC 30-80-1O et seq. Methods and Standards for
Establishing Payment Rates--Other Types of Care
(repealing 12 VAC 30-80-140).

Statutory Authority: § 32.1-325 of the Code of Virginia and
ltem 322 J of Chapter 912 of the 1996 Virginia Acts of
Assembly.

Public Hearing Date; N/A -- Public comments may be
submitted until February 21, 1997.

(See Calendar of Events section
for additional information)

Basis and Authority: Section 32.1-325 of the Code of Virginia
grants to the Board of Medical Assistance Services (BMAS)
the authority to administer and amend the Plan for Medical
Assistance. The Administrative Process Act (APA) also
provides for this agency’s promulgation of proposed
regulations subject to the Governor's review,

Subsequent to an emergency adoption action, the agency is
initiating the public notice and comment process as contained
in Article 2 of the APA. The emergency regulation hecame
effective on July 9, 1996. Section 9-6.14:4.1 C requires the
agency to publish the Notice of Intended Regulatory Action
within 60 days of the effective date of the emergency
regulation if it intends to promuigate a permanent
replacement regulation, The Notice of Iniended Regulatory
Action for this regulation was published in the Virginia
Register on September 2, 1996, for its preliminary comment
period until October 2, 1996. These proposed regulations
must be filed no later than December 4, 1996, for their
Register publication.

This regulation will carry oul the directive of the 1996 General
Assembly (Chapter 912, ltem 322. J.} {o “...implement a fully
prospective reimbursement sysiem for hospital inpatient
services...” using a “...Diagnosis Related Groups (DRGs)
methodology.” This regulation also fulfills the final terms of
the “VHA (Virginia Hospital Association)/Wilder" setflement
agreement. This agreement, signed in 1990, settled litigation
under the federal Boren Amendment, but lapsed on June 30,
1996. Among other things, the agreement required that
DMAS and the VHA (now the VHHA) jointly develop a
reimbursement methadology to replace the one that operated
under the terms of the settlement agreement. This reguiation
implements the methodology that has been developed jointly
by DMAS and the VHHA, and, therefore, fulfills this one
remaining term of the settlement agreement.

Purpose: The purpose of this proposal is to promulgate
permanent regulations, to supersede the existing emergency
regulations, which provide for a new reimbursement
methodology for inpatient hospital services. Coverage of
inpatient hospital services is federally mandated for the
protection of the health of Medicaid recipients. This new

methodology-is known as Diagnosis Related Groupings or
DRGs.

in December 1990, the Department of Medical Assistance
Services (DMAS) and the Virginia Hospital and Healthcare
Association (VHHA) (formerly the Virginia Hospital
Association) signed a seftlement agreement, putting an end
to a multi-year litigation brought under the provisions of the
federal Boren Amendment. This agreement prescribed a
reimbursement methodology for hospitals to be in effect
during state fiscal years 1992 through 1896. It also required
that starting January 1995, DMAS and the VHHA would form
a joint task force and develop a reimbursement methodology
for the time period following June 30, 1996, on which date the
agreement would fapse.

DMAS and the VHHA did form the joint task force. The
deliberations of the task force produced a reimbursement
system design that is the basis of these regulations. In
support of the need to implement the system timely, the 1996
Genera! Assembly authorized implementation of a new
reimbursement system based on DRGs and required that it
be effective July 1, 1996.

The current reimbursement system pays for inpatient hospital
services by means of prospectively determined per diem
rates. Hospitals are paid their per diem rate times the
number of days of care provided. The new system will base
payment on the “case” rather than the day. Each case will be
paid according 1o the diagnosis and procedure or procedures
that are specific to the case. The greater the complexity of
the case, the higher the payment. This methodology,
referred to as Diagnosis Related Groupings (DRGs), allows
fully prospective pricing of inpatient services while
recognizing that not all patients cost the same to treat. On
the other hand, payment is not greater simply because the
patient remains in the hospital longer. It is expected that the
transition to DRGs will increase fairness in the distribution of
payments to hospitals and will increase the incentive to
control costs. It is not anticipated that the new system will
increase the required appropriation for inpatient hospital
services 1o the agency.

Additional payments to hospitals with a “disproportionate
share” of Medicaid patients will continue under these
regulations but will be targeted to & smaller group of hospitals
that have a very high proportion of Medicaid and low income
patients.

Medical education and capital costs will, during the two-year
transition period, at least, continue to bs paid as they have
been in the past -- that is, based on reasonable cost incurred.

Psychiatric and rehabilitation inpatient hospital cases will
continue to be paid on a per diem basis into the foreseeable
future.

State teaching hospitals will continue to be treated as a
separate peer group in this methodology.

The change o DRGs will not occur all at once. There will be
two years when final reimbursement will be based partly on
DRGs and partly on the current methodology of per diem
rates. This will allow time for hospitals to adjust to the new
system. :
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The differences in the preceding emergency regulation and
this proposed perrmanent regulation are;

Issues: The proposed new reimbursement methodology will
promote a more fair and equitable distribution of Medicaid
funds for inpatient hospital services, There are no identified
disadvantages. The primary affected parties are hospitals.
The Virginia Hospital and Healthcare Association was directly
involved in ihe development and design of the proposed
methodoiogy, and therefore is likely to support most of the
proposed regulaiory changes. The agency projecis no
negative issues involved in implementing this proposed
change.

Eiscal/Budget Impact: All hospitals that provide services to
Medicaid recipienis, except for some long-term and
governmeni operated hospilals, are affected by this
regulation. For FY '97, DMAS has allocated $484,971,000 for
inpatient hospital services. No budget impact is forecast.
Hospitals have been consulted and the VHHA is in support of
the methodology that these regulations will implement. There
are no locslities which are uniguely affecied by these
regulations as they apply statewide, ‘

Forms: Forms wsed in connection with reimbursement of
hospitals are Medicaid cost report forms and billing forms.
There will be changes to the cost report to accommodate
these regulatory changes, and there will be changes to how
certain data elements are reported on the biling form.
However, there are no new forms needed to implement this
reguiation.

Depantment of Plapning and Budgef's Economijc lmpact
Analysis: The Department of Planning and Budget (DPB)
has analyzed the’ economic impact of this proposed
regulation in accordance with § 9-6.1471 G of the
Administrative Process Act and Executive Order Number 13
{94). - Section 9-6.14:7.1 G requires that such economic
impact analyses include, but need not be limited to, the
projected number of businesses or other entities to whom the
regulation would apply, the identity of any localities and types
of businesses or other enfities particularly affected, the
projected number of persons and employment positions to be
affected, the projected costs to affected businesses or
entities to implement or comply with the regulation, and the
impact on the use and value of private property. The analysis
presented below represents DPB's best estimate of these
economic effects,

Summary of the Proposed Regulation. The proposed
regulation replaces an emergency regulation that became
effective on July 9, 1986. This regulation is in fulfilment of a
directive by the 1996 General Assembly to implement a
prospective payment system for inpatient hospital services
using a Diagnosis Related Group (DRG) method (Chapter
912, ltem 322.J.), and the settlement terms of a case brought
under the federal Boren Amendment which required DMAS
and the then Virginia Hospital Association to jointly develop a
replacement reimbursement method.

DRG prospective payment systems are not new. Following
ihe federal Tax Equity and Fiscal Responsibility Act of 1982,
Medicare shifted its method for reimbursing hospitals to a
DRG systern. The primary feature of a DRG system is that
hospitals are reimbursed, not according to the number of

days that a patient is treated, but rather the average cost
associated with a patient's diagnosis related group.

Under the current per diem system used by DMAS to
reimburse hospitals for Medicaid patients, hospitals face a
disincentive regarding efficiency related reductions in medical
costs. Efficiency generated reductions in the average length
of patient stays are more likely to eliminate "low cost” patient
days than “high cosl” patient days. Because hospitals are
reimbursed according to & flat per diem, however, such
efficiency enhancements will tend to reduce WMedicaid
reimbursements by a greater propertion than Medicaid
related costs. As a result, hospitals are actually penalized for
efficiency enhancements that reduce the number of “low cost”
patient days. Moreover, hospitals face a perverse incentive
to increase Medicald patient lengths of stay if doing so
increases the number of "low cost” days associated with the
stay.

The intention of DRG prospective payment systems is to
correct these problems by providing a more rational incentive
structure. Under a DRG system hospitals can keep any
difference between the DRG rate and actual costs. This
allows hospitais to profit from efficiency enhancing efforts and
creates a sirong incentive for cost containment. The specific
DRG system put forward in the proposed regulation contains
one provision which alters this general incentive structure in
ways that will be discussed more fully in the next section.
That provision is & mechanism for providing hospitals
additional reimbursement in the case of “outliers” (ie.,
individuals whose cost of care significantly exceeds the
average cost of care for their diagnosis related group).

Estimated Economic Impact, As mentioned above DRG
prospective payment systerms are not new. As a result, there
has been a substantial amount of experience regarding the
general effects of such systems. This makes it possible to
clearly assess the direction of the economic effects that such
an alteration in incentives is likely to induce, if not always the
magnitude.

Distributional Equity. One of the primary economic bensfits
of the proposed reguiation is that it will enhance distributional
equity in hospital reimbursements for Medicaid patients.
DMAS's current per diem ceilings were calculated in 1981
and have only been adjusted for inflationary increases since.
This implies that hospitals that have had a significant change
in case mix are currently being compensated at rates that no
longer reflect their actual costs. Depending on the
circumnstances, some hospitals may be advantaged by this
inaccuracy and some may be disadvantaged. Because the
proposed DRG rate reimbursement system specifically
recognizes that not all cases cost the same to treat, and
because it controls for the case mix of individual hospitals by
disaggregating reimbursements according to case category,
it wili more accurately compensate hospitals for the frue costs
of their Medicaid patient loads. This more accurate method
of compensation will serve to eliminate any distributional
inequities that may be present in the current system.

Dumping. One widely cited disadvantage of DRG
prospective payment systems is that they create an incentive
for hospitals to “dump” -— either refuse to treat or transfer ---
patients with relatively high costs of care. Because hospitals
are reimbursed according to the average cost for each
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diagnosis related group, they have an incentive to avoid
treating patients whose cost of care significantly exceeds the
average. There are two reasons to believe that the proposed
regulation is unlikely to engender such adverse effects
however. First, it is very unlikely that a hospital would be
able to accurately identify patients in advance who would
have a high cost of treatment relative to their DRG category,
even if the hospital had a policy that encouraged such
identification.

The second reason that the proposed regulation is unlikely to
engender dumping is that it provides a mechanism that
allows hospitals to receive additional compensation in the
case of “outliers.” Allowing hospitals to recoup the additional
costs imposed by outliers mitigates the incentive for hospitals
to dump these patients.

Enhanced Efficiency. The primary goal of DRG prospective
payment systems is to create an incentive for hospitals to
engage in cost containment. The empirical evidence to date
indicates that DRG systems have been largely successful in
achieving this goal, Hospitals subject to DRG systems have
been shown to exhibit lower increases in total expenses and
greater decreases in average length of patient stay than
hospitals subject to other payment systems.1

Generally in a DRG system, hospitals whose existing costs
fall below the system-wide average for specific DRGs receive
a positive economic incentive (V.e., they are reimbursed at the
system-wide average even though their current costs are
below that average). Reciprocally, hospitals whose existing
costs exceed the system-wide average for specific DRGs
receive a negative economic incentive (ie., they are
reimbursed at the system-wide average even though their
costs are above that average). This negative economic
incentive provides a strong inducement for hospitals with high
costs of treatment for certain DRGs, relative to their peers, to
substantially reduce those costs or, if that option is not
achievable, specialize away from the freatment of that
particular diagnosis (i.e., quit providing those services). The
desirable effect of such specialization is that it reduces
overall medical costs by encouraging hospitals to produce
only those services that they are able to provide efficiently.
The undesirable effect of such specialization is that it means
patients may have to travel outside of their communities to
acquire treatment.

An additional efficiency enhancing implication of DRG
systems is that they have been shown to promote verlical
integration and other forms of industrial organization intended
to reduce service disruptions and contract costs.? The DRG
system contained in the proposed regulation s likely 1o
encourage similar efficiency enhancing consolidations.

'See Judy Feder, Jack Madley, and Stephen Zuckerman, “How Did Medicare's
Prospective Payment System Affect Hospitals?" New England Joumal of
Medicine, vol. 317 (October 1 1987) pp. 867-73; or Stuart Guterman and Allen
Dobson, *Impact of the Medicare Prospective Payment System for Hospitals,”
Health Care Financing Review, vol. 7 (Spring 1987) pp. 97-114; for examples of
emplrical studies that demenstrate this point,

“For empirical support of this implication see James C. Robinson, *Administered
Pricing and Verlical Integration in the Hospital Industry,” Joumnal of Law and
Economics, vol, XXXIX (April 1998) pp, 357-78.

Incentive to Undertreat. Another common criticism of DRG
prospective payment systems is that they create an incentive
for hospitals to undertreat patients and release them “quicker
and sicker” in order to reduce costs. Given the strong
incentives for cost reduction in DRG systems, this is not an
invalid concern. Some empirical studies have demonstrated,
however, that even though DRG systems are generally
associated with reduced iengths of stay, they are also
associated with increased levels of hospital and doctor
service intensity.” One implication of this finding is that
observed reduced lengths of stay in hospitals subject to DRG
payment systems are reflective of increased levels of service
intensity rather than undertreatment. In addition, competitive
and liability concerns will also serve to mitigate incentives to
reduce costs at the expense of patient well being.

Businesses and Entities Particularly Affected. The proposed
regulation particularly affects Virginia hospitals, their patients,
and their employees.

Localities Particularly Affected. No localities are particularly
affected by the proposed regulation.

Projected Impact on Employment. The proposed regulation
is not anticipated to have a significant effect on employment.

Effects on the Use and Value of Private Property. The
proposed regulation is not anticipated to have a significant
effect on the use and value of private property.

Summary of Analysis. The proposed regulation implements a
prospective payment system for inpatient hospital services
using a Diagnosis Related Group (DRG) method. DPB
anticipates that the primary economic impact of the proposed
regulation will be to enhance economic efficiency in the
provision of inpatient hospital services. This enhancement of
efficiency will likely have a dampening effect on medicai
costs over time. The exact magnitude of that effect is difficult
to predict however. In addition, the proposed regulation will
likely encourage vertical integration and other forms of
consolidation designed to reduce transaction costs and
service disruptions. Finally, the proposed regulation should
also enhance distributional equity by eliminating disparities in
the current system between current Medicaid cost of
treatment and Medicaid reimbursements that may be
attributable to changes over time in hospital specific case
mixes.

Agency's Response to Department of Planning and Budget's
Economic Impact Analysis: The Agency concurs with the
economic impact analysis prepared by the Department of
Planning and Budget regarding the regulations concerning
Methods and Standards for Establishing Payment Rates--
Inpatient Hospital Care (Diagnosis Related Groupings
{DRGs)).

Summary:

The proposed regulation replaces an emergency
regulatfon that became effective on July 9, 1996. This
regulation is in fulfilment of a directive by the 1996

*See Richard J. Willke, Wiliam $. Custler, James S. Moser, and Robert A,
Musacchio, Collaborative Production and Resource Aflocation. The
Consequences of Prospective Payment for Hospital Care, Quarterly Review of
Economics and Business, vol. 31, no. 1 (Spring 1991) pp, 28-47.
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General Assembly to implement a prospective payment
system for inpatient hospital services using a Diagnosis
Related Group (DRG) method (Chapter 812, lfem
322.1), and the seiflement terms of a case brought
under the federal Boren Amendment which required
DMAS and the then Virginia Hospital Association fo
Jointly develop a replacement reimbursemeni method.

DRG prospactive payment sysfems are nof new.
Following the federal Tax Equily and Fiscal
Responsibility Act of 1982, Medicare shifled its method
for reimbursing hospitals to a DRG system. The primary
fealure of a DRG syslem is that hospitals are
reimbursed, not according to the number of days that a
patient is treated, but rather the average cost associafed
with a patient's diagnosis related group.

Under the current per diem sysfem used by DMAS to
reimburse hospitals for Medicaid patients, hospitals face
a disincentive regarding efficiency related reductions in
medical costs. Efficiency generated reductions in the
average length of patient stays are more likely fo
_eliminate “low cost” patient days than “high cost” patient
days. Because hospitals are reimbursed according to a
flat per diem, however, such efficiency enhancemenis
will fend to reduce WMedicaid reimbursements by a
greafer proportion than Medicaid related cosfs. As &
result, hospitals are actually penalized for efiiciency
enhancemenis thal reduce the number of ‘low cost”
patient days. Moreover, hospitals face a perverse
incentive to increase Medicaid pafient lengths of stay if
doing so increases the number of ‘low cost” days
associated with the stay.

The intention of DR prospective payment systems is o
corfect these problems by providing a more ralional
incemtive structure. Under a DRG system hospitals can
keep any difference between the DRG rale and actual
costs. This allows hospitals fo profit from efficiency
enhancing efforts and creates a strong incenlive for cost
containment. The specific DRG system put forward in
the proposed regulation contains one provision which
alters this general incentive structure. That provision is a
mechanism  for  providing  hospitals  additional
reimbursement in the case of “outliers” (i.e., individuals
whose cost of care significantly exceeds the average
cost of care for their diagnosis related group).

CHAPTER 70.
METHODS AND STANDARDS FOR ESTABLISHING
PAYMENT RATES; IN-PATIENT HOSPITAL CARE.

PART 1.
PER DIEM METHODOLOGY.

12 VAC 30-70-10. Effect of participation in Health insurance
for the Aged program.

For each hospital also participating in the Health Insurance
for the Aged program under Title XVill of the Social Security
Act, the state agency will apply the standards, cost reporting
period, cost reimbursemnent principles, and method of cost
apportionment currently used in cornputing reimbursement {o
such a hospital under Title XVHI of the Act, except that the
inpatient routine service costs for medical assistance

recipients will be determined subsequent to the application of
the Title XVHI method of apportionment, and the calculation
will exclude the applicable Title XV inpatient routine service
charges or patient days as well as Title XVIIl inpatient routine
service cost.

12 VAC 30-70-20. Standards applied to nonparticipants in
Title XVHI programs.

For each hospital not participating in the Program under
Title XV of the Act, the state agency will apply the
standards and principles described in 42 CFR 447.250 and
either (a) one of the available alternative cost appertionment
methods in 42 CFR 447.250, or (b) the "Gross RCCAC
method" of cost apportionment applied as follows: For a
reporting period, the total allowable hospital inpatient
charges; the resulting percentage is applied to the bill of each
inpatient under the Medical Assistance Program.

12 VAC 30-70-30. Limitations of Medical Assistance
Program payment; Medicare reimbursement principles.

For either participating or nonparticipating facilities, the
Medical Assistance Program will pay no more in the
aggregate for inpatient hospital setvices that the amount it is
estimated would be paid for the services under the Medicare
principles of reimbursement, as set forth in 42 CFR
447.253(b)(2), and/or lesser of reasonable cost or customary
charges in 42 CFR 447.250.

12 VAC 30-70-40. Payment of reasonable costs based on
other methods.

The state agency will apply the standards and principles as
described in the staie's reimbursement plan approved by the
Secretary, HHS on a demonstration or experimental basis for
the payment of reasonable costs by methods other than
those described in 12 VAC 30-70-10 and 12 VAC 30-70-20.

12 VAC 30-70-50. Hospital reimbursement system.

The reimbursement systern for hospitals includes the
foliowing components:

A. Hospitals were grouped by classes according to
number of beds and urban versus rural. (Three groupings for
rural - 0 to 100 beds, 101 to 170 beds, and over 170 beds;
four groupings for urban - 0 to 100, 101 to 400, 401 to 600,
and over 600 beds.) Groupings are similar fo those used by
the Health Care Financing Administration (HCFA) in
determining routine cost limitations.

B. Prospective reimbursement ceilings on allowable
operating costs were established as of July 1, 1982, for each
grouping. Hospitals with a fiscal year end after June 30,
1982 were subject to the new reimbursement ceilings.

The calculation of the initial group ceilings as of July 1,
1982, based on available, allowable cost data for hospitals in
calendar year 1981, Individual hospital operating costs were
advanced by a reimbursement escalator from the hospital's
vear end to July 1, 1982, After this advancement, the
operating cosis were standardized using SMSA wage indices,
and a median was determined for each group. These
medians were re-adjusted by the wage index to set an actual
cost ceiling for each SMSA. Therefore, each hospital
grouping has a series of ceilings representing one of each
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SMSA area.
HCFA in computing its Market Basket index for routine cost
limitations.

Effective July 1, 1986 and until June 30, 1988, providers
subject to the prospective payment system of reimbursement
had their prospective operating cost rate and prospective
operating cost ceiling computed using a new methodology.
This method uses an aliowance for inflation based on the
percent of change in the gquarterly average of the Medical
Care Index of the Chase Econometrics - Standard Forecast
determined in the quarter in which the provider's new fiscal
year began.

The prospective operating cost rate is based on the
provider's allowable cost from the most recent filed cost
report, plus the inflation percentage add-on.

The prospective operating cost ceiling is determined by
using the base that was in effect for the provider's fiscal year
that began between July 1, 1985, and June 1, 1986. The
allowance for inflation percent of change for the quarier in
which the provider's new fiscal year began is added to this
base to detarmine the new operating cost ceiling. This new
ceiling was effective for all providers on July 1, 1986, For
subsequent cost reporting periods beginning on or after July
1, 1986, the last prospeclive operating rate ceiling
determined under this new methodology will become the
base for computing the next prospective year ceiling.

Effective on and after July 1, 1988, and until June 30,
1989, for providers subject to the prospective payment
system, the allowance for inflation shali be based on the
percent of change in the moving average of the Data
Resources, Incorporated Health Care Cost HCFA-Type
Hospital Market Basket (updated quarterly) determined in the
quarter in which the provider's new fiscal year begins. Such
providers shall have their prospective operating cost rate and
prospective operating cost ceiling established in accordance
with the methodology which became effective July 1, 1986,
Rates and ceilings in effect July 1, 1988, for all such hospitals
shall be adjusted to reflect this change.

Effective on or after July 1, 1989, for providers subject to
the prospective payment system, the allowance for inflation
shall be based on the percent of change in the moving
average of the Health Care Cost HCFA-Type Hospital Market
Basket, adjusted for Virginia, as developed by Data
Resources, Incorporated, determined in the quarter in which
the provider's new fiscal year begins. Such providers shall
have their prospective operating cost rale and prospective
operating cost ceiling established in accordance with the
me hédology which became effective July 1, 1986. Rates
and &eailngs in effect July 1, 1989, for all such hospitals shall
be adjusted to reflect this change.

Effective on and after July 1, 1292, for providers subject to
the prospective payment system, the allowance for inflation,
as described above, which became effective on July 1, 1939,
shall be converted to an escalation factor by adding two
percentage points, (200 basis points) to the then current
allowance for inflation. The escalation factor shall be applied
in accordance with the inpatient hospital reimbursement
methodology in effect on June 30, 1992. On July 1, 1992, the
conversion to the new escalation factor shall be

b

The wage index is based on those used by

accomplished by a transition methodolegy which, for non-
June 30 year end hospitals, applies the escalation factor to
escalate their payment rates for the months between July 1,
1992, and their next fiscal year ending on or before May 31,
1993.

The new method will stifi require comparison of the
prospective operating cost rate to the prospective operating
ceiling. The provider is allowed the lower of the two amounts
subject to the lower of cost or charges principles.

C. Subsequent to June 30, 1892, the group ceilings shall
not be recalculated on allowable costs, but shall be updated
by the escalator factor.

D. Prospective rates for each hospital shall be based upon
the hospital's allowable costs plus the escalator factor, or the
appropriate ceilings, or charges; whichever is lower. Except
io eliminate costs that are found to be unallowable, no
retrospective adjustment shall be made to prospective rates.

Depreciation, capital interest, and education costs
approved pursuant to PRM-15 (§ 400), shall be considered
as pass throughs and not part of the calculation.

E. An incentive ptan should be established whereby a
hospital will be paid on a sliding scale, percentage for
percentage, up to 25% of the difference between allowable
operating cosis and the appropriate per diem group celling
when the operating costs are below the ceilings. The
incentive shouid be calculated based on the annual cost
report.

The table below presents three examples under the new
plan:

Hospital's Difference Sliding Scale
Group Allowable Cost % of Incentive
Ceiling Per Day $ Ceiling $ % of Difference
$230.00 $230.00 -O- -0- -0- -0-
230.00 207.00 2300 10% 2.30 10%
230.00 172.00 57.50 25% 14.38 25%
230.00 143.00 7600 33% 19.00 25%

F. There will be special consideration for exception to the
median operating cost limits in those instances where
extensive neonatal care is provided.

G. Hospitals which have a disproportionalely higher level
of Medicaid patients and which exceed the ceiling shall be
allowed a higher ceiling based on the individual hospital's
Medicaid utilization, This shall be measured by the percent
of Medicaid patient days to total hospital patient days. Each
hospital with a Medicaid utilization of over 8.0% shall receive
an adjustment to its ceiling. The adjustment shall be set at a
percent added to the ceiling for each percent of utilization up
{0 30%.

Disproportionate share hospitals defined.

Effective July 1, 1988, the following criteria shall be met
before a hospital is determined to be eligible for a
disproportionate share payment adjustment.

1. Criteria
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a. A Medicaid inpatient utilization rate in excess of
8.0% for hospitals receiving Medicaid payments in the
Commonwealth, or a low-income patient utilization rate
exceading 25% (as defined in the Omnibus Budget
Reconciliation Act of 1987 and as amended by the
Medicare Catastrophic Coverage Act of 1988); and

b. Al lsast iwo obstetricians with staff privileges at the
hospital who have agreed to provide obstetric services
to individuals entitled to such services under a state
Medicaid plan. In the case of a hospital located in a
rural area (that is, an area outside of a Metropolitan
Statistical Area, as defined by the Executive Office of
Management and Budget), the term “obstetrician"
includes any physician with staff privileges at the
hospital to  perform  nonemergency obstetric
procedures.

c. Subdivision A 2 does not apply to a hospital:

(1) At which the inpatients are predominantly
individuals under 18 years of age; or

(2) Which does not offer nonemergency obstetric
saervices as of December 21, 1987.

2. Payment adjustment.

a. Hospitals which have a disproportionately higher
level of Medicaid patients shall be allowed a
disproportionate share payment adjusiment based on
the type of hospital and on the individual hospital's
Medicaid utilization. There shall be two types of
hospitals: (i) Type One, consisting of state-owned
teaching hospitals, and (i) Type Two, consisting of all
other hospitals. The Medicaid utilization shall be
determined by dividing the number of utilization
Medicaid inpatient days by the total number of
inpatient days. Each hospital with a Medicaid
utilization of over 8.0% shall receive a disproportionate
share payment adjustment.

b. For Type One hospitals, the disproportionate share
payment adjustment shall be equal to the product of (i}
the hospital's Medicaid utilization in excess of 8.0%,
times 11, times (i) the lower of the prospective
operating cost rate or ceiling. For Type Two hospitals,
the disproportionaie share payment adjustment shall
be equal to the product of (i} the hospital's Medicaid
utlization in excess of 8.0%, times (i) the lower of the
prospective operating cost rate or ceiling.

¢. No payments made under items 1 or 2 above shall
exceed any applicable limitations upon such payments
gstablished by federal law or regulations.

H. Quilier adjustiments.

1. DMAS shall pay to all enrolled hospitals an outlier
adjustment in payment amounts for medically necessary
inpatient hespital services provided on or after July 1,
1991, involving exceptionally high costs for individuals
urider one year of age.

2. DMAS shall pay to disproportionate share hospitals
(2s defined in paragraph G above) an outlier adjustment
in payment amounts for medically necessary inpatient

hospital services provided on or after July 1, 1981,
involving exceptionally high costs for individuals under
six years of age.

3. The outlier adjustment calculation,

a. Each eligible hospital which desires fo be
considered for the adjustment shall submit a log which
contains the information necessary to compute the
mean of its Medicaid per diem operating cost of
treating individuals identified in H 1 or 2 above. This
log shall contain all Medicaid claims for such
individualg, including, but not limited to; (i) the
patient's name and Medicaid identification number; (i)
dates of service; (ili) the remittance date paid; (iv) the
number of covered days; and (v) total charges for the
length of stay. Each hospital shall then calculate the
per diem operating cost (which excludes capital and
education) of treating such patients by multiptying the
charge for each patient by the Medicaid operating
cosi-to-charge ratio determined from its annual cost
report,

b. Each eligible hospital shall calculate the mean of its
Medicaid per diem operating cost of ftreating
individuals identified in H 1 or 2 above. Any hospital
which qualifies for the extensive neonatal care
provision (as governad by paragraph F, above) shall
calculate a separate mean for the cost of providing
extensive neonatal care to individuals identified in H 1
or 2 above,

¢. Each eligible hospital shall calculate its threshold:
for payment of the adjustment, at a level egual to two:
and one-half standard deviations above the mean or
means calculated in H 3 (ii) above.

d. DMAS shall pay as an outlier adjustment to each
eligible hospital all per diem operating costs which
exceed the applicable threshold or thresholds for that
hospital. Pursuant to 12 VAC 30-50-100, there is no
limit on length of time for medically necessary stays for
individuals under six years of age. This section
provides that consistent with 42 CFR 441.57 -payment
of medical assistance services shall be made on
behalf of individuals under 21 years of age, who are
Medicaid eligible, for medically necessary stays in
acute care facilities in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and freatment of heaith
conditions identified through a physical examination.
Medical documentation justifying admission and the
continued length of stay must be attached to or written
on the invoice for review by medical staff to determine
medical necessily. Medically unjustified days in such
admissions will be denied.

12 VAC 30-70-60. Esiablishment of reasonable and
adequate payment rates; cost reporting.

In accordance with 42 CFR 447.250 through 447.272
which implerents § 1902(a)(13)(A) of the Social Sedurity Act,
the Department of Medical Assistance Services {("DMAS")
establishes payment rates for services that are reasonable
and adequate to meet the costs that must be incurred by
efficiently and economically operated facilities to provide
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services in conformity with state and federal laws,
regulations, and quality and safety standards. To establish
these rates Virginia uses the Medicare principles of cost
reimbursement in determining the allowable cosis for
Virginia's prospective payment system. Allowable costs will
be determined from the filing of a uniform cost report by
participating providers. The cost reports are due not lafer
than 90 days after the provider's fiscal year end. If a
complete cost report is not received within 90 days after the
end of the provider's fiscal year, the Program shall take
action in accordance with its policies to assure that an
overpayment is not being made. The cost report will be
judged complete when DMAS has all of the foliowing:

1. Completed cost reporting form(s) provided by DMAS,
with signed certification(s);

2. The providet's trial balance showing adjusting journal
entries; ;

3. The provider's financial statements including, but not
limited to, a balance sheet, a statement of income and
expenses, a statement of retained earnings (or fund
balance), a statement of charges in financial position,
and footnotes to the financial statements;

4. Schedules which reconcile financial statements and
trial balance to expenses claimed in the cost report;

5. Home office cost report, if applicable; and

6. Such other analytical information or supporting
documents requested by DMAS when the cost reporting
forms are sent to the provider,

Although utilizing the cost apportionment and cost finding
methods of the Medicare Program, Virginia does not adopt
the prospective payment system of the Medicare Program
enacted October 1, 1983,

12 VAC 30-70-70. Revaluation of assets.

A. Effective October 1, 1984, the valuation of an asset of a
hospital or long-term care facility which has undergone a
change of ownership on or after July 18, 1984, shall be the
lesser of the allowable acquisition cost to the owner of record
as of July 18, 1984, or the acquisition cost to the new owner.

B. In the case of an asset not in existence as of July 18,
1984, the valuation of an asset of a hospital or long-term care
facility shall be the lesser of the first owner of record, or the
acquisition cost to the new owner,

C. In establishing appropriate allowance for depreciation,
interest. on capital indebtedness, and return on equity (if
applicable prior to July 1, 1986) the base to be used for such
computations shall be limited to A or B above.

D, Costs (including legal fees, accounting and
administrative costs, travel costs, and feasibility studies)
attributable to the negotiation or settlement of the sale or
purchase of any capital asset {by acquisition or merger) shall
be reimbursable only to the extent that they have not been
previously reimbursed by Medicaid.

E. The recapture of depreciation up to the full value of the
assel is required.

F. Rental charges in sale and leaseback agreements shall
be restricted to the depreciation, mortgage interest and (if
applicable prior to July 1, 1986) return on equity based on
cost of ownership as determined in accordance with A, and
B. above,

12 VAC 30-70-80. Refund of overpayments.

A, Lump sum payment. When the provider files a cost
report indicated that an overpayment has occurred, full refund
shall be remitted with the cost report. In cases where DMAS
discovers an overpayment during desk review, field audit, or
final settlement, DMAS shall promptly send the first demand
letter requesting a lump sum refund. Recovery shall be
undertaken even though the provider disputes in whole or in
part DMAS's determination of the overpayment.

B. Offset. If the provider has been overpaid for a
particular fiscal year and has been underpaid for ancther
fiscal year, the underpayment shall be offset against the
overpayment. So long as the provider has an overpayment
balance, any underpayments discovered by subsequent
review or audit shall also be used to reduce the remaining
amount of the overpayment.

C. Payment schedule. If the provider cannot refund the
total amount of the overpayment (i) at the time it files a cost
report indicating that an overpayment has occurred, the
provider shall request an extended repayment schedule at
the time of filing, or (ii) within 30 days after receiving the
DMAS demand letter, the provider shall promptly request an
extended repayment schedule.

DMAS may establish a repayment schedule of up to 12
‘months to recover all or part of an overpayment or, if a
provider demonstrates that repayment within a 12-month
peried would create severe financial hardship, the Director of
the Department of Medical Assistance Services (the
“director") may approve a repayment schedule of up to 36
months,

A provider shall have no more than one extended
repayment schedule in place at one time. If an audit later
uncovers an additional overpayment, the fult amount shall be
repaid within 30 days unless the provider submits further
documentation supporting a modification to the existing
extended repayment schedule to include the addilional
amount.

If, during the time an extended repayment schedule is in
effect, the provider withdraws from the Program or fails 1o file
a cost report in a timely manner, the oulstanding balance
shali become immediately due and payable.

When a repayment schedule is used to recover only part of
an overpayment, the remaining amaount shall be recovered by
the reduction of interim payments to the provider or by lump
sum payments.

D. Extension request documentation. In the request for an
extended repayment schedule, the provider shall document
the need for an extended (beyond 30 days) repayment and
submit a written propesal scheduling the dates and amounts
of repayments. If DMAS approves the schedule, DMAS shali
send the provider written notification of the approved
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repayment schedule, which shall be effective retroactive to
the date the provider submitied the proposal.

E. Interest charge on extended repayment. Once an initial
determination of overpayment has been made, DMAS shall
undertake full recovery of such overpavment whether or not
the provider disputes, in whole or in part, the initial
determination of overpayment. If an appeal follows, interest
shall be waived during the period of administrative appeal of
an initial determination of overpayment.

interest c¢harges on the unpaid balance of any
overpayment shall accrue pursuant to § 32.1-313 of the Code
of Virginia from the date the director's determination becomes
final.

The director's determination shall be deemed to be final on
(i) the due date of any cost report filed by the provider
indicating that an overpayment has occurred, or (i) the issue
date of any notice of overpayment, issued by DMAS, if the
provider does not file an appeal, or (iii} the issue date of any
administrative decision issued by DMAS after an informal fact
finding conference, if the provider does not file an appeal, ot
(iv) the issue date of any administrative decigion signed by
the director, regardless of whether a judicial appeal follows.
In any event, interest shall be waived if the overpayment is
completely liquidated within 30 days of the date of the final
determination. In cases in which a determination of
overpayment has been judicially reversed, the provider shall
be reimbursed that portion of the payment to which it is
gntitied, plus any applicable interest which the provider paid
to DMAS.

12 VAC 30-70-90. Reimbursement of certified hospitals
exemnpt from Medicare Prospective Payment system.

Effective October 1, 1986, hospitals that have obtained
Medicare certification as inpatieni rehabilitation hospitals or
rehabilitation units in acute care hospitals, which are
axempied from the Medicare Prospective Payment System
(DRG), shall be reimbursed in accordance with the current
Medicaid Prospective Payment System as described in the
12 VAC 30-70-10 through 12 VAC 30-70-80, exciuding 12
VAC 30-70-50 (6). Additionally, rehabilitation hospitals and
rehabilitation units of acute care hospilals which are exempt
from the Medicare Prospecitive Payment System will be
reguired to maintain separate cost accounting records, and to
file separate cost reporis annually utilizing the applicable
Medicare cost reporting forms (HCFA 2552 series) and the
Medicaid forms (MAP-783 series).

A new facility shall have an interim rate determined using a
pro forma cost report or detailed budget prepared by the
provider and accepted by the DMAS, which represents its
anticipated allowable cost for the first cost reporting period of
pariicipation. For the first cost reporting period, the provider
will be heid to the lesser of its actual operating cost or its
peer group ceiling. Subsequent rates will be determined in
accordance with the current Medicaid Prospective Payment
System as noted in the preceding paragraph,

12 VAG 30-70-100. Reimbursement of return on equity
capital to proprietary providers.

ltem 398D of the 1987 Appropriation Act {as amended),
effective April 8, 1987, eliminated reimbursement of return on
equity capital io proprietary providers.

12 VAC 30-70-110. Group ceiling for state-owned university
teaching hospitals.

A. Pursuant fo ltem 389 E4 of the 1988 Appropriation Act
(as amended), effective July 1, 1988, a separate group
ceiling for allowable operating cost shall be established for
state-owned university teaching hospitals.

B. Effective July 1, 1894, the separate group ceiling for
allowable operating costs for siate-owned university teaching
hospitals shall be calcutated using cost report and other
applicable data pertaining to facility fiscal year ending June
30, 1993.

12 VAC 30-70-120. Nonenrolied providers.

A. Hospitals that are not enrolled as providers with the
Department of Medical Assistance Services (DMAS) which
submit claims shall be paid based on the lesser of:

1. The DMAS azverage reimbursable inpatient cost-to-
charge ratio, updated annually on September 30 of each
year based on the most recent settled cost report, for
enrolied hospitals less five percent. {The 5.0% is for the
cost of additional manual processing of the claims.)

2. The DMAS average per diem, updated annually on
September 30 of each year based on the most recent
settled cost report, of enrolled hospitals excluding the
state-owned teaching hospitals and disproportionate
share adjustments.

B. Hospitals that are not enrolled shall submit claims using
the required DMAS invoice formats, Such claims must be
submifted within twelve mornths from dale of services. A
hospital is determined to regularly treat Virginia Medicaid
recipients and shall be required by DMAS 1o enroll if it
provides more than 500 days of care to Virginia Medicaid
recipients during the hospilals' financial fiscal year. A
hospital which is required by DMAS fo enroll shall be
reimbursed in accordance with the current Medicaid
Prospective Payment System as described in 12 VAC 30-70-
10 through 12 VAC 30-70-100. The hospital shall be placed
in one of the DMAS peer groupings which most nearly
reflects its licensed bed size and location (12 VAC 30-70-50
(1}). These hospitals shall be required to maintain separate
cost accounting records, and to file separate cost reports
annuaily, utilizing the applicable Medicare cost reporting
forms, (HCFA 2552 Geries) and the Medicaid forms (MAP-
783 Series).

C. A newly enrolled facility shall have an interim rate
determined using the provider's most recent filed Medicare
cost report or a pro forma cost report or detailed budget
prepared by the provider and accepted by DMAS, which
represents its anticipated allowable cost for the first cost
reporting period of participation. For the first cost reporting
period, the provider shall be limited io the lesser of its actual
operating costs or its peer group ceiling. Subsequent rates
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shall be determined in accordance with the current Medicaid.

Prospective Payment System as noted in subsection A,

D. Once a hospital has obtained the enrolled status, 500
days of care, the hospital must agree to become enrolled as
required by DMAS to receive reimbursement. This status
shall continue during the entire term of the provider's current
Medicare certification and subsequent recertification or until
mutually terminated with 30 days written notice by either

party. The provider must maintain this enrolled status to
receive reimbursement. |f an enrolled provider elects to
terminate the enrolled agreement, the non-enrolled

reimbursement status will not be available to the hospital for
future reimbursement, except for emergency care.

E. Prior approval must be received from the DMAS Health
Services Review Division when a referral has been made for
treatment to be received from a non-enrolled acute care
facilly (in-state or out-of-state), except in the case of an
emergency or because medical resources or supplementary
resources are more readily available in another state.

F. Nothing in this regulation is intended to preclude DMAS
from reimbursing for special services, such as rehabilitation,
ventilator, and transplantation, on an exception basis and
reimbursing for the services on an individually, negotiated
rate basis.

12 VAC 30-70-130. Payment Adjustment Fund.

A. A Payment Adjustment Fund shall be created in each of
the Commoenwealth's fiscal years during the period July 1,
1992, to June 30, 1996, The Payment Adjustment Fund shall
consist of the Commonwealth's cumulative addition of five
million dollars in General funds and its corresponding federal
financial participation for reimbursement to non-state owned
hospitals in each of the Commonwealth's fiscal years during
this period. Each July 1, or as soon thereafter as is
reasonably possible, the Commonwealth shall, through a
single payment to each non-state owned hospital, equitably
and fully disburse the Payment Adjustment Fund for that
year.

B. In the absence of any amendment to this section, for
the Commonwealth's fiscal year after 1996, the Payment
Adjustment Fund shall be continued at the level established
in 1996 and shall be disbursed in accordance with the
methodology described below.

C. The Payment Adjustment Fund shall be disbursed in
accordance with the following methodology:

1. ldentify each non-state owned hospital provider
(acute, neonatal and rehabilitation) receiving payment
based upon its peer group operating ceiling in May of
each year.

2. For each such hospitai identified in Paragraph 1,
identify its Medicaid paid days for the 12 months ending
each May 31.

3. Muttiply each such hospital's days under Paragraph 2
by such hospital's May individual peer group ceiling (i.e.,
disregarding such hospital's actual fiscal year end
ceiling) as adjusted by its then current disproportionate
share factor.

4. Sum all hospital amounts determined in Paragraph 3.

5. For each such hospital, divide its amount determined
In Paragraph 3 by the total of such amounts determined
in Paragraph 4. This then becomes the hospiial
adjustment factor {"HAF") for each such hospital.

6. Multiply each such hospital's HAF times the amount
of the Payment Adjustment Fund ("PAF") to determine its
potential PAF share.

7. Determine the unreimbursed Medicaid allowable
operating cost per day for each such hospital in
Paragraph 1 for the most recent fiscal year on file at
DMAS as of May 31, inflate such costs by DRI-V+2 from
the mid-point of such cost report to May 31 and multiply
such inflated costs per day by the days identified for that -
hospital in Paragraph 2 above, creating the
"unreimbursed amount.”

8. Compare each such hospital's potential PAF share to
its unreimbursed amount.

9. Allocate to all hospitals, where the potential PAF
share exceeds the unreimbursed amount, such hospital's
unreimbursed amount as its actual PAF share,

10. if the PAF is not exhausted, for those hospitals with
an unreimbursed amount balance, recalculate a new
HAF for each such hospital by dividing the hospital's
HAF by the total of the HAFs for all hospitals with an
unreimbursed amount balance.

11. Recompute each hospital's new potential share of
the undisbursed PAF by multiplying such finds by each
hospital's new HAF.

12. Compare each hospital's new potential PAF share to
its unreimbursed amount. [f the unreimbursed amounts
exceed the PAF shares at all hospitals, each hospital's
new PAF share becomes its actual PAF share. If some
hospitals' unreimbursed amounts are less than the new
potential PAF shares, allocate to such hospitals their
unreimbursed amount as their actual PAF share. Then,
for those hospitals with an unreimbursed amount
balance, repeat steps 10, 11, and 12 until each hospital's
actual PAF share is determined and the PAF is
exhausted.

13. The annual payment to be made to each non-state
owned hospital from the PAF shall be equal to their
actual PAF share as determined and allocated above.
Each hospital's actual PAF share payment shall be made
on July 1, or as soon thereafter as is reasonable
feasible.

PART 1.
HOSPITAL APPEALS OF REIMBURSEMENT RATES.

12 VAC 30-70-140.
rates.

Hospital appeals of reimbursement

§ 1. Right lo appeal and initial agency decision.

A. Right to Appeal: Any hospital seeking to appeal its
prospective payment rate for operating costs related fo
inpatierd care or other allowable costs shall submit a written
request to the Department of Medical Assistance Services
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within 30 days of the date of the letler notifying the hospital of
its prospeciive rate unless permitted to do otherwise under §
5 £. The wiiten request for appeal must contain the
information specified in § 1 B. The Department shall respond
ter the hospifal's request for additional reimbursement within
30 days or after receipt of any additional documentation
requested by the Department, whichever is later. Such
agency response shall be considered the initial agency
determination,

8. Regquired Information: Any request to appeal the
prospettive payment rate must specify: (i) the nature of the
adjustrment sought; (i) the amount of the adjustment sought;
and (i) current and prospective cost containment efforts, if
appropriate.

. MNon-Appealable Issues: The following issues will not
ba subject to appeal: (i) the organization of paricipating
hospitals into peer groups according to location and bed size
and the use of bed size and the urban/rural distinction as a
generally adequate proxy for case mix and wage variations
betwean hospitals in determining reimbursement for inpatient
carg; (i) the use of Medicaid and applicable Medicare
Frinciples of Reimbursement to determine reimbursement of
casts other than operating cosis relating to the provision of
inpatient care, (i) the calculation of the initial group ceilings
on allowable operating costs for inpatient care as of July 1,
1982; (iv) the use of the inflaticn factor identified in the State
Fian as the prospective escalator; and (v) durational
limitations set foith in the State Plan (the "21 day rule").

B, The rate which may be appealed shall include cosis
which are for a single cost reporting period only.

E. The hospital shall bear the burden of proof throughout
the administrative process.

§ 2. Administrative appeal of adverse initial agency
determination.

A, General. The administrative appeal of an adverse initial
agency determination shall be made in accordance with the
Virginia Administrative Process Act, § 9-6.14:11 through § 9-
6.14:14 of the Code of Virginia, as set forth below.

B. The informal proceeding:

1. The hospital shall submit a written request {o appeal
an adverse initial agency determination in accordance
with § 9-6.14,11 of the Code of Virginia within 15 days of
the date of the letter transmitting the initial agency
determination.

2. The request for an informal conference in accordance
with § 9-6.14:11 of the Code of Virginia shall include the
following information;

a. The adverse agency action appealed from;

b. A delailed description of the factual data, argument
or information the hospital will rely on to challenge the
adverse agency decision.

3. The agency shall afford the hospitat an opportunity for
an informal conference in accordance with § 9.6.14:11 of
the Code of Virginia within 45 days of the request.

4. The Director of the Division of Provider
Reimbursement of the Department of Medical Assistance
Services, or his designee, shall preside over the informal
conference, As hearing officer, the director, or his
designee, may request such additional docurnentation or
information from the hospital or agency staff as may be
necessary in order to render an opinion.

5, After the informal conference, the Director of the
Division of Provider Reimbursement, having considered
the criteria for relief set forth in §§ 4 and 5, shall take any
of the following actions:

a. Notify the provider that its request for relief is
denied setting forth the reasons for such denial;

b. Notify the provider that its appeal has merit and
advise it of the agency action which will be taken; or

¢. Notify the provider that its request for relief will be
granted in part and denied in par, setting forth the
reasons for the denial in part and the agency action
which will be taken to grant relief in part.

6. The decision of the informal hearing officer shall be
rendered within 30 days of the conclusion of the informal
conference.

§ 3. The formal administrative hearing: procedures.

A. The hospital shali submit its written request for a formal
administrative hearing under § 9-6.14:12 of the Code of
Virginia within 15 days of the dale of the letter transmitting
the adverse informal agency decision.

B. At least 21 days prior to the date scheduled for the
formal hearing, the hospital shall provide the agency with:

1. ldentification of the adverse agency action appealed
from, and

2. A summary of the factual data, argument and proof
the provider will rely on in connection with its case.

C. The agency shall afford the provider an opportunity for
a formal administrative hearing within 45 days of the receipt
of the request.

D. The Director of the Department of Medical Assisiance
Services, or his designee, shall preside over the hearing.
Where a designee presides, he shall make recommended
findings and a recommended decision to the director. In
such instance, the provider shall have an opportunity to file
exceptions to the proposed findings and conclusions. In no
case shall the designee presiding over the formal
adminisirative hearing be the same individual who presided
over the informal appeal.

E. The Director of the Department of Medical Assistance
Services shall make the final administrative decision in each
case.

F. The decision of the agency shall be rendered within 60
days of the conclusion of the administrative hearing.

§ 4. The formal
demonsiration of proof.

adminigtrative hearing:  necessary
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A. The hospital shall bear the burden of proof in seeking'

relief from its prospective payment rate,

B. A hospital seeking additional reimbursement for
operating costs relating to the provision of inpatient care shall
demonstrate that its operating costs exceed the limitation on
operating costs established for its peer group and set forth
the reasons for such excess.

C. In determining whether to award additional
reimbursement to a hospital for operating costs relating to the
provision of inpatient care, the Director of the Department of
Medical Assistance Services shall consider the following:

1. Whether the hospital has demonstrated that its
operating costs are generated by factors generally not
shared by other hospitals in its peer group. Such factors
may include, but are not limited to, the addition of new
and necessary services, changes in case mix
extraordinary circumstances beyond the control of the
hospital, and improvements imposed by licensing or
accrediting standards.

2. Whether the hospital has taken every reasonable
action to contain costs on a hospital-wide basis.

a. In making such a deterrnination, the director or his
designee may require that an appellant hospital
provide guantitative data, which may be compared to
similar data from other hospitals within that hospital's
peer group or from other hospitals deemed by the
director to be comparable. In making such
comparisons, the director may develop operating or
financial ratios which are indicators of performance
quality in parlicular areas of hospital operation. A
finding that the data or ratios or both of the appellant
hospital fall within a range exhibited by the majority of
comparable hospitals, may be construed by the
director to be evidence that the hospital has taken
every reasonable action to contain costs in that
particular area. Where applicable, the director may
require the hospital to submit to the agency the data it
has developed for the Virginia Department of Health
(formerly Virginia Health Services Cost Review
Commission Council). The director may use other
data, standards or operating screens acceptable to
him. The appellant hospital shall be afforded an
opportunity to rebut ratios, standards or comparisons
utilized by the director or his designee in accordance
with this section.

b. Factors to be considered in determining effective
cost containment may include the following;

- Average daily occupancy

- Average hourly wage

- FTE's per adjusted occupled bed

- Nursing salaries per adjusied patient day
- Average length of stay

- Average cost per surgical case

- Cost (salary/nonsalary} per ancillary procedure

- Average cost (food/nonfood) per meal served

- Average cost per pound of laundry

- Cost (salary/nonsalary) per pharmacy prescription
- Housekeeping cost per square foot

- Maintenance cost per square foot

- Medical records cost per admission

- Current ratio (current assets to current liabilities)
- Age of receivables

- Bad debt percentage

- Inventory turnover

- Measures of case mix

¢. In addition, the director may consider the presence
or absence of the following systems and procedures in
determining effective cost containment in the hospital's
operation.

- Flexible budgeting system

- Case mix management systems

- Cost accouniing systems

- Materials management system

~ Participation in group purchasing arrangements
- Productivity management systems

- Cash management programs and procedures

- Strategic planning and marketing

- Medical records systems

- Utilization/Peer review systems

d. Nothing in this provision shall be construed to
require a hospilal to demonstrate every factor set forth
above or to preclude a hospital from demonstrating
effective cost containment by using other factors.

The director or his designee may require that an onsite
operational review of the hospital be conducted by the
department or its designee.

3. Whether the hospital has demonstrated that the
Medicaid prospective payment rate it receives to cover
operating costs related to inpatient care is insufficient to
provide care and service to conforms to applicable state
and federal laws, regulations and quality and safety
standards,’

! See 42 USC § 1396a(a)(13)(A). This provision reflects the Commonwealth's
concern that she reimburse only those excess operating costs which are
incurred because they are needed to provide adeguate care, The
Commonwealth recognizes that hospitals may choose to pravide more than "just
adequate” care and, as a consequence, incur higher costs. In this regard, the
Commonwealth notes that "Medicaid programs do not guarantee that each
recipient will receive that level of health care precisely tailored to his or her
particular needs. Instead, the benefit provided through Medicaid is a particular
package of health care services .., that package of services has the general aim
of assuring that individuals will receive necessary medical care, but the benefit
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. In no event shall the Direclor of the Department of
Medical Assistance Services award additional reimbursement
to a hospital for operating cosis relating to the provision of
inpatient care, unless the hospital demonstrates fo the
satisfaction of the director that the Medicaid rate it receives
under the Medicaid prospective payment system is
insufficient to ensure Medicaid recipients reasonable access
to sufiicient inpatient hospital services of adequate quality.”

In making such demonstration, the hospital shall show that:

1. The cument Medicaid prospective paymeni rate
jeopardizes the longterm financial viability of the
hospial. Financial jecpardy is presumed to exist if, by
providing care io Medicaid recipients at the current
iMedicaid rate, the hospital can demonstrate that it is, in
the aggregale, incurring a marginal loss.”

For purposes of this section, marginal loss is the amount
by which {otal variable costs for each patient day exceed
the Medicaid payment rate. In calculating marginat loss,
the hospital shall compute variable costs at 60% of fotal
inpatient operating costs and fixed costs at 40% of tolal
‘inpatient operating costs, however, the director may
accept a different ratio of fixed and variable operating
costs if a hospital is able to demonstrate that a different
ratio is appropriate for its paricular institution.

Financial jeopardy may also exist if the hospital is
incurring & marginal gain but can demonstrate that it has
unigue and compelling Medicaid costs, which if
unreimbursad by Medicaid, would clearly jeopardize the
hospital's long-term financial viability and,

2. The population served by the hospital seeking
additional financial relief has no reasonable access fo

provided remains the individual services offered -~ not 'adequate health care'.”
Alexander v. Choate, - U.5. - decided January 9, 1985, 53 LW, 4072, 4075,

% In Mary Washington Hospital v. Fisher, the court ruled that the Medicaid rate
"must be adequate to ensure reasonable access™. Mary Washington Hospital v.
Fisher, at p. 18. The need to demonsirate tha! the Medicaid rate is inadequate
to ensure reciplents reasonable access derives direclly from federal law and
regulation. In its response to comments on the NPRA published September 30,
1981, HCFA points out Congressional intent regarding the access issue:

Tha report on H.R. 3982 siates the expectation that payment levels for inpatient
sarvices will be adequate to assure that a sufficient number of facllities providing
a sufficient level of services actively pariicipate i the Medicaid program to
enable all Medicaid beneficiaries to obtain quality inpatient services. This report
furiner states that payments should be set at a level that ensures the active
treatment of Medicaid patients in a majority of the hospitals in the state. 46 FR
47970,

® The Commonwealth believes that Congressionat infent is threatened in
situstions i which 2 haspital is incrementally harmed for each additional day a
Medicaid patient is treated - and therefore has good cause to consider
withdrawal from the program -« and where no allernative is readily available to
the patiant, should withdrawat ccour.  Otherwise, although the rate being paid a
hosgpital may e less than that paid by other payors - indeed, less than average
cost per day for all patients — it nonetheless equals or exceeds the variable cost
per day, and therefore benefits the hospital by offsetting sorne amacunt of fixed
costs, which it would incur even if the bed occupled by the Medicald patient were
left arnply.

it should be emphasized that application of this marginal loss or "Incremental
harm" concepl is a device to assess the poiential harm fo a hospital continuing
te {reat Medicaid reciplenis, and not @ mechanism for determining the additional
paymeni due to a successful appeliart. Ag discussed below, once a threat to
access has been demonstrated, the Commonwealth may participate in the fuli
avarage cosis associated with the circumstances underlying the appeal.

other inpatient hospitals. Reasonable access exists if
most individuals served by the hospital seeking financial
relief can receive inpatient hospital care within a 30
minutes travel time at a total per diem rate which is less
to Department of Medical Assistance Services than the
costs which would be incurred by DMAS per patient day
were the appellant hospital granted relief.

E. In determining whether fo  award additional
reimbursernent to a hospital for reimbursable costs which are
other than operating costs related to the provision of inpatient
care, the divector shall consider Medicaid and applicable
Medicare rules of reimbursement.

§ 5. Available relief.

A. Any relief granted under §§ 1-4 shall be for one cost
reporting period only.

B. Relief for hospitals seeking additional reimbursement
for operating costs incurred in the provision of inpatient care
shall not exceed the difference between:

1. The cost per allowable Medicaid day arising
specifically as a result of circumstances identified in
accordance with § 4 (excluding plant and education
costs and return on equity capital) and

2. The prospective operating costs per diem, identified
in the Medicaid Cost Report and calculated by DMAS.®

C. Relief for hospitals seeking additional reimbursement
for (i} cosis considered as "pass-throughs” under the
prospective payiment systern or (i) costs incurred in providing
care to a disproportionate number of Medicaid recipients or
(iii) costs incurred in providing extensive neonatal care shall
not exceed the difference between the payment made and
the actual allowable cost incurred.

D. Any relief awarded under §§ 1-4 shall be effective from
the first day of the cost period for which the challenged rate
was set. Cost periods for which relief will be afforded are
those which begin on or after January 4, 1985, In no case
shall this limitation apply to a hospital which noted an appeal
of its prospective payment rate for a cost period prior to
January 4, 19885,

E. All hospitais for which a cost period began or after
January 4, 1985, but prior to the effective date of these
regulations, shall be afforded an opportunity to be heard in
accordance with these regulations if the request for appeal
set forth in § 1A is filed within 90 days of the effective date of
these regulations.

* With regard to the thirty minute travel standard, this requirement is consistent
with general health planning criteria regarding acceptable trave! time for hospital
care.

¥ The Commonwealth recognizes that in cases where circumstances warrant
relief beyond the existing payment rate, she may share in the cost asscciated
with those circumstances. This is consistent with the existing policy, whereby
payment is made on an average per diem basis. The Commonwealth will not
reimburse more than her share of fixed costs. Any relief to an appellant hospitai
will be computed using patient days adjusted for the level of ocoupancy during
the period under appeal. In no case will any additional payments made under
this rule reflect lengths of stay which exceed the twenty-one day limif currentiy in
effect.
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§ 6. Catastrophic occurrence.

A, Nothing in §§ 1 through 5 shall be construed to prevent
a hospital from seeking additional reimbursement for
allowable costs incurred as a consequence of a natural or
other catastrophe. Such reimbursement will be paid for the
cost period i which such costs were incurred and for cost
periods beginning on or after July 1, 1982,

B. In order to receive relief under this section, a hospital
shall demonstraie that the catastrophe met the following
criteria:

1. One time occurrence;

Less than 12 months duration;

Could not have been reasonably predicted;
Not of an insurable nature;

Not covered by federal or state disaster relief;

I T

Not a result of malpractice or negligence.

C. Any relief sought under this section must be caiculable
and auditable,

D. The agency shall pay any relief afforded under this
section in a jump sum,

PART i1
DISPUTE RESOLUTION FOR STATE-OPERATED
FACILITIES.

12 VAC 30-70-150. Dispute resolution for state-operated
providers.

A. Definitions.

"DMAS” means the Department of Medical Assistance
Services.

"Division director” means the director of a division of
DMAS.

"State-operated provider” means a provider of Medicaid
services which is enrolled in the Medicaid program and
operated by the Commonwealth of Virginia.

B. Right to request reconsideration. A state-operated
provider shall have the right to request a reconsideration for
any issue which would be otherwise administratively
appealable under the State Plan by a nonstate operated

provider. This shall be the sole procedure available to state-

operated providers.

The appropriate DMAS division must receive the
reconsideration request within 30 calendar days after the
provider receives its Notice of Amount of Program
Reimbursement, notice of proposed action, findings letter, or
other DMAS notice giving rise 1o a dispute.

C. Informal review. The state-operated provider shall
submit to the appropriate DMAS division written information
specifying the nature of the dispute and the relief sought. If a
reimbursement adjustment is sought, the written information
must include the nature of the adjustment sought, the amount
of the adjustment sought, and the reasons for seeking the
adjustment. The division director or his designee shall review

this information, requesting additional information as
necessary. If either parly so requests, they may meet to
discuss a resolution. Any designee shall then recommend to
the division director whether relief is appropriate in
accordance with applicable law and reguiations.

D. Division director action. The division director shall
consider any recommendation of his designee and -shall
render a decision.

E. DMAS director review. A state-operated provider may,
within 30 days after receiving the informal review decision of
the division director, request that the DMAS director or his
designee review the decision of the division director. The
DMAS director shall have the authority to take whatever
measures he deems appropriate to resolve the dispute.

F. Secretarial review, | the preceding steps do not
resolve the dispute to the satisfaction of the state-operated
provider, within 30 days after receipt of the decision of the
DMAS director, the provider may request the DMAS director
to refer the matter to the Secretary of Health and Human
Resources and any other cabinet secretary as appropriate.
Any determination by such secretary or secretaries shall be
final.

PART IV.
[Reserved.]

12 VAC 30-70-160 through 12 VAC 30-70-180. [Reserved.f

PART V.
INPATIENT HOSPITAL PAYMENT SYSTEM.

Article 1.
Application of Payment Methodologies.

12 VAC 30-70-200. Application of payment methodologies.

The state agency will pay for inpatient hospital services
under the methodologies and during the fime perniods
specified in this part. During state fiscal years (SFY) 1997
and 1998, the siafe agency's methodology for inpatient
hospital services in general acute care hospitals will transition
from a per diem methodology to a DRG-based methodology.
Article 2 (12 VAC 30-70-210) describes the special rules that
apply during the transifion period. Article 3 (12 VAC 30-70-
220 et seq.) describes the DRG methodology that will apply
(at a specified transition percentage) during the fransition
period and that will remain after the fransition is over, Article
4 (12 VAC 30-70-400 et seq.} describes the revised per diem
methodology that wilf apply in part during the transifion, but
that will cease to apply afier the transition is over.

For inpatient hospital services in general acute care
haspitals and rehabilitation hospitals occurring before July 1,
1896, reimbursement shall be based on the methodology
described in Supplement 3 (12 VAC 30-70-10 through 12
VAC 30-70-130), which language, until July 1, 1986, was
Aftachment 4.19-A of the State Plan for Medical Assistance
Services. The provisions confained in Supplement 3 (12
VAC 30-70-10 through 12 VAC 30-70-130) shall not be
effective after June 30, 1996, except as otherwise provided in
this part. :

For inpatient hospital services that are psychiatric or
rehabilitation services and that are provided in general acute
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care hospitals, distinet part unils of general acute care
hospitals, licensed freestanding psychiatric hospitals, or
rehabilitation hospifals on  and  after July 1, 1986,
reimbursement shall be based on a methodology described in
Articles 2, 3 and 4 of this part. This methodology implements
a {ransiion from revised per diem rafes taken from the
previaus methodology (12 VAC 30-70-10 through 12 VAC 30-
70-130) to different per diem rates that will be used in the
context of the DRG methodology. These services shall not
he reimbursed by means of DRG per case rales.  For
licensed freestanding psychialric hospitals there shall be no
transition period, but the new per diem rates are fo be
implemented effective July 1, 1896, Also effective for those
services rendered on or after July 1, 1986, the professional
component for the care rendered in such licensed
freestanding psychiatric hospitals may be billed separalely by
the atiending professional who is eniolled in Medicaid.
inpafient hospital services that are provided in long sfay
hospitals and stale-owned rehabilitation hospitals shall be
subject to the provisions of 12 VAC 30-70-10 through 12 VAC
30-70-130, which unfil July 1, 1896, was Altachment 4.19-A
of the Stafe Plan for Medical Assistance Services.

Transplant services shall nat be subject (o the provisions of
this part. They shall continue lo be subject fo 12 VAC 30-50-
95 through 12 VAC 30-50-310.

Article 2.
Transition Period.

12 VAC 30-70-210. Transition period reimbursement rules.

A, Effective  July 1, 1986, the slate agency's
reimbursement methodology for inpalient hospital services
shall begin a fransition from a prospective per diem fo a
prospective diagnosis related groupings (DRG) methodology.
During fhe transition period, reimbursement of operating
costs shall be a blend of a prospective DRG methodology
{described in Article 3 of this part} and a revised prospective
per diem methodology (described in Arlicle 4 of this pari).
The transifion perod shall be SFY1887 and 1988, after which
& DRG methodology alone shall be used.

B. Tentative payment during the transition period. During
the iransition period claims will be fentalively paid on the
hasis of the revised per diem methodology only. FPayment of
claims based on DRG rates shall begin July 1, 1998,

(. Final operaling reimbursement during the fransition
perod.  Duning the fransifion period sefffement of each
hospital fiscal year will be carried out as provided in 12 VAC
30-70-460. Each hospital’s final reimbursement for services
that accrue fo each stafe fiscal year of the transition shall be
hased on a blend of the prospective DRG methodology and
the revised per diem methodology. For services fo patients
admitted and discharged in SFY1997 the blend shall be 1/3
DRG and 2/3 revised per diem.  For services lo palients
admitted after June 30, 1896, and discharged during
SFY1998 the blend shall be 2/3 DRG and 1/3 revised per
diem. Seftlements shall be complefed according to hospital
fiscal years, bl after June 30, 7396, changes in rates and in
the percentage of reimbursement that is based on DRGs vs.
per diem rales, shall be according fo state fiscal year.
Services in freestanding psychialic faciliies licensed as

hospitels shall not be subject fo the fransition period phase-in
of new rafes, or fo sefflernent af year end, the new system
rates for these providers shall be fully effective on July 1,
1996. In  hospital  fiscal  years thal straddle the
implementation dafte (vears starling before and ending affer
July 1, 18896) operating costs must be seifled partly under the
old and partly under the new mathodology:

1. Days related to discharges occurring before July 1,
1996, shall be setfled under the previous reimbursement
methodology (see 12 VAC 30-70-10 through 12 VAC 30-
70-130).

2. Siays with admission date before July 1, 1886, and
discharge dale affer June 30, 1896, shall be seffled in
two parts, with days beforg July 1, 1996, sefiled on the
basis of the previous reimbursement methodology (see
12 VAC 30-70-10 through 12 VAC 30-70-130), and days
after June 30, 18896, seffled at 100% of the hospital's
revised per diem rate as described in Article 4 (12 VAC
30-70-400 et seq.) of this part. The DRG reimbursement
methodology shall not be used in the seftlernent of any
days related to a stay with an admission date before July
1, 1986,

3. Stays with admission dates on and after July 1, 1996,
shall be seitled under the fransition methodology. All
cases admifted from July 1, 1996, onward shall be
setiled based on the rates and transition rules in effect in
the state fiscal year in which the discharge falls. The
only exception shall be claims for rehsbilitalion cases
with length of stay sufficient that one or more inlerim
claims are submitted.  Such claims for rehabilitation
cases shall be seffled based on rates and rules in elffect
at ihe time of the end dale (“through” dale) of the claim,
whether or not it is the final or discharge claim.

D. Capital cost reimbursement, Dunng the transition
period capital cost shall be reimbursed as a pass-through as
described in 12 VAC 30-70-10 through 12 VAC 30-70-130,
except that paid days and charges used o defermine
Medicaid allowable cost in a fiscal period for pumposes of
capifal cost reimbursernent shall be the same as those
accrued to the fiscal period for operating cost reimbursement.
Effective July 1, 1998, capital cost shall be reimbursed as
described in Article 4 (12 VAC 30-70-400 ef seq.) of this part.
Until capital costs are fully included in prospeciive rates the
provisions of 12 VAC 30-70-70 regarding recapture of
depreciation shalf remain in effect. Reimbursement of capital
cost for fresstanding psychiatiic faciliies licensed as
hospitals shall be included in their per diem rates as provided
in Arlicle 4 (12 VAC 30-70-400 ef seq.) of this part, and shall
not be treated as a pass-through during the transition period
or afterward.

E. Disproportionate Share Hospital (DSH) payments
during the fransition. Effective July 1, 1896, DSH payments
shall be fully prospective amounts determined in advance of
the state fiscal year {o which they apply, and shall not be
subject to sefflernent or revision based on changes in
ufilization during the year fo which they apply. Payments
prospectively determined for each state fiscal year shall be
considered payment for that year, and not for the year from
which data used in the calculation was taken. Payment of
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DSH amounts determined under this methodology shall be
made on a quarterly basis.

For palient days occurring befors July 1, 1996, DSH
reimbursement shall be determined under the previous
methodology and settled accordingly (12 VAC 30-70-10
through 12 VAC 30-70-130). Effective for days occuming July
1, 1996, and affer, DSH reimbursement made through
prospective fump sum amounts as described in this section
shall be final and not subject to settlement except when
necessary due (o the limit in subdivision 2 e of this
subsection. After July 1, 1998, DSH reimbursement shall be
as provided in Article 4 {12 VAC 30-70-400 et seq.) of this

part.

1. Definition. A disproportionate share hospital shalf be
a hospital that meets the following criteria;

a. A Medicaid ufilization rate in excess of 15%, or a
low-income patient utilization rate exceeding 25% (as
defined in the Omnibus Budget Reconciliation Act of
1987 and as amended by the Medicare Catastrophic
Coverage Act of 1988); and

b. Atleast two obstetricians with staff privileges at the
hospital who have agreed to provide obstetric services
to individuals entitled to such services under a state
Medicaid plan. In the case of a hospital located in a
rural area (that is, an area outside of a Metropolitan
Statistical Area as defined by the Execulive Office of
Management and Budget), the term "obstetrician”
includes any physician with staff pnvileges at the
hospital  to perform nonemergency  obststric
procedures.

c. Subdivision 1 b of this subsection does not apply fo
a hospital:

(1) At which the inpatients are predominantly
individuals under 18 years of age; or

{2} Which does not offer nonemergency obstetric
services as of December 21, 1987.

2. Payment adjustment.

a. A disproporfionate share hospital's additional
payment shall be based on the type of hospital and on
the hospital’'s Medicaid ulilization percentage. There
shall be ftwo types of hospitals: () Type One,
consisting of hospitals that were state-owned teaching
hospitals on January 1, 1996, and (i) Type Twao,
consisting of all other hospitals. The Medicaid
utifization percentage is equal to the hospital’s total
Medicaid inpatient days divided by the hospital’s total
inpatient days. Each elfigible hospital with a Medicaid
tilization percentage above 15% shall receive a
disproportionate share payment.

b. For Type One hospitals, the disproportionate share
payment shall be equal to the sum of (i) the hospital’s
Medicaid utifization percentage in excess of 15%,
times 11, times the hospital's Medicaid operating
reimbursement, times 1.3186 in SFY1997, and 1.3782
in SFY1998 and (ii) the hospital's Medicaid utilization
percentage in excess of 30%, times 11, times the

hospital's Medicaid operating reimbursement, times
1.3186 in SFY1997, and 1.3782 in SFY1988.

c. For Type Two hospitals, the dispropoitionate share
payment shall be equal to the sum of (i) the hospital’s
Medicaid utilization percentage in excess of 15%,
times the hospital’s Medicaid operating
reimbursement, times 1.0964 in SFY1987, and 1.1476
in SFY1998 and (i} the hospital’s Medicaid utilization
percentage in excess of 30%, times the hospifal’s
Medicaid operating reimbursement, times 1.0964 in
SFY1987, and 1.1476 in SFY1998.

d. For hospitals which do not qualify under the 15%
inpatient Medicaid utilization rate, but do gualify under
the low-income patient utilization rate, exceeding 25%
in subdivision 1 a of this subsection, the
disproportionate share payment amount for Type One
hospitals shall be equal fo the product of the hospital's
low-income ufilization in excess of 25%, times 11,
times the hospital’s Medicaid operating
reimbursement. For Type Two hospitals, the
disproportionate share payment adjustment shafl be
equal to the product of the hospital's low-income
utilization in excess of 25%, limes the hospital's
Medicaid operating reimbursement.

e. OBRA 1893 § 13621 Disproportionate Share
Adjustment Limit.

(1} Limit on amount of payment. No paymenis made
under subdivision E 2 of this section shall exceed
any applicable limitations upon such payments
established by federal law or regulations and OBRA
1993 § 13621. A payment adjustment during a
fiscal year shall not exceed the sum of:

(a) Medicaid alfowable costs incurred during the
year Jless Medicaid payments, net of
disproportionate share payment adjustments, for
services provided during the year, and

{b) Costs incurred in serving persons who have
no insurance less paymenls received from those
patients or from a third party on behalf of those
patients. Payments made by any unit of the
Commonwealth or local govemment to a hospital
for services provided to indigent patients shall not
be considered to be a source of third parly
payment.

(2) During state fiscal year 1995, the limit in this
section shall apply only to hospitals which are
owned or operated by a state or an instrumentality
or unit of government within the state. During this
year such a hospital, if it is one whose Medicaid
inpatient utilization rate is at least one sfandard
deviation above the mean inpafient utilization rate in
the state or if it has the largest number of Medicaid
days of any such hospital in the Commonwealth for
the previous state fiscal year, shali be allowed a limit
that is 200% of the limit described above which the
Govemor certifies to the Secretary of the U. §.
Department of Health and Human Services that
such amount (the amount by which the hospital's
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payment exceeds the limit described above) shall be
used for health services during the year.

3. Source dala for calculation of eligibility and payment
adiustment. Each hospital’s eligibility for DSH payment,
and the amount of the DSH payment in stale fiscal year
1287, shall be based upon Medicaid utilization in hospital
fiscal years ending in calendar year 1994, and on
projected operating reimbursement in stale fiscal year
1997, estimated on the basis of 1994 ufilization. After
state fiscal year 1997, each new year's DSH paymenis
shall be calculated using the most recent reliable
utiization and projection data available. For the purpose
of caleulating DSH payments, each hospifal with a
Medicaid-recognized Neonatal Intensive Care Unif
(MICL) (a unit having had a unique NICU operating cost
timit under subdivision 6 of 12 VAC 30-70-60), shall have
jts DSH payment calculaled separately for the NICU and
for the remainder of the hospital as if the two were
sepaiafte and distinct providers.

For licensed freestanding psychiatric hospitals, DSH
payment shall be based on the most recent filed
Medicare cost report available before the beginning of
the stale fiscal year for which a payment is being
calculated.

F. Direct medical education (DMedEd). During the
{rangition period (July 1996 through June 1998), DMedEd
costs shall be reimbursed in the same way as under the
previous methodology (12 VAC 30-70-10 through 12 VAC 30-
70-130). This methodology does nof and shall not include
the DME reimbursement limitation enacled for the Medicare
program effective July 1, 1985. Reimbursement of DiedEd
shall include an amount fo reflect DMedEd associafed with
services to Medicaid patients provided in hospitals but
reimbursed by capitafed managed care providers. This
amount shall be estimated based on the number of days of
care provided by the hospital that are reimbursed by
capitated managed care providers. Direct medical education
shall not be a refmbursable cost in licensed freesfanding
psychiatric hospilals. DMedEd will be paid in estimated
guarterly lump sum amounts and settled af the hospital’s
fiscal year end settlement.

. Final payment adjustment fund (PAF) payment for
ceriain hospitals. Hospitals receiving payments for Medicaid
patients from managed care providers enrolled in Medallion I
shall be paid & separate lump sum amounf, based on the
cortinuation of capitation rates during July 1, 1996, through
December 31, 1986, thaf do noi reflect adjustments made fo
hospital per diem and DRG paymenis on July 1, 1896. Each
of these hospitals shall be paid a final PAF amount, It shall
be equal fo a hospital specific PAF per diem times the
number of Medallion I days that occur in the hospital in July
1, 1896, through December 31, 1996, The PAF per diem
shall be based on a revision of the PAF calculation that was
carried out for the SFY1896 PAF payment that was made in
Augusi 1995 The revision shall be the hospital ceiling, DSH
par diem, and cost report date used in the calculation from
the cost reporis thet would be wused under the PAF
mgthodology if a SFY 1997 PAF calculation were io be done.
The "paid days” data used in this calculation shafl be the
same a3 that used in the SFY1996 calculation. Pending the

calculation of the final PAF payment in the sefflement of the
relevant time penod for the affected hospitals, an interim
payment shall be made. The interim payment shall be equal
to 1/2 the PAF payment made to the same hospitals for
SFY18986,

H. Adjusting DRG rates for length of stay (LOS) reductions
from 1995 Appropriations Act. If it is demoristrated that there
are savings directly afiributable to LOS reductions resulting
from utilization initiatives directed by the 1995 Appropriations
Act as agreed fo and evaluated by the Medicaid Hospital
Payment Policy Advisory Council, these savings, up to &
maximum of $16.9 million in SFY1987, shall be applied as a
reduction to SFYT1987 and 1998 DRG rafes used for
seftlement purposes.

I Service Kmits during the transition period. The limit of
coverage for adulis of 21 days in a 60-day period for the
same or similar diagnosis shall continue fo apply in the
processing of claims and in the per diem portion of seftlement
during the lransition period. This limit shall not apply in the
DRG  portion of reimbursement, except for covered
psychialic cases.  Psychialic cases are cases with a
principal diagnosis that is a menfal disorder as specified in
the ICD-8-CM, Not all mental disorders are covered. For
coverage information, see 12 VAC 30-50-95 through 12 VAC
30-50-310.

Article 3.
Diagnosis Related Groups (DRG) Reimbursement
Methodology.

12 VAC 30-70-220. General.

A. Reimbursement of operating costs for cases which are
subject o DRG rates shall be equal to the relafive weight of
the DRG in which the palient falls, limes the hospital specific
operating rale per case. Reimbursement of outliers, fransfer
cases, cases stilf subject to per diem reimbursement, capital
costs, and medical education cosis shall be as provided in
this article.

B. The All Patient Diagnosis Related Groups (AP-DRG)
Grouper shall be used in the DRG reimbursement
methodology. Effective July 1, 1896, and until nolification of
a change is given, Version 12 of this grouper shall be used.
DMAS shell notify hospitals by means of a Medicaid memo
when updating the system to later grouper versions.

2 VAC 30-70-230. Calculation of DRG weights and hospital
case mix indices.

A. The relative weight measures the cost and, therefore,
the reimbursement level of each DRG relative to all other
DRGs. The hospital case mix index measures the hospital’s
average case mix complexity (costliness) refative to alf other
hospitals.

B. The relative weight for each DRG was determined by
calculating the average standardized cost for cases assigned
to that DRG, divided by the average siandardized cost for
cases assigned to all DRGs. For the purpose of calculating
relative weights, groupable cases (cases having coding dala
of sufficient quality to suppoirt DRG assignment) and transfer
cases (groupable cases where the patient was transferred to
another hospital) were used, Ungroupable cases and
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rehabilitation, psychiatric, and fransplant cases were not

used. DMAS’ hospital computerized claims history file for
discharges in hospital fiscal years ending in calendar year
1993 was used. All available data from all enrolled, cost-
reporting general acute care hospitals were used, including
data from state-owned teaching hospitals. Cost report dafa

from hospital fiscal years ending in calendar year 1993 were

also used.

C. Before relafive weights were calculated for each DRG,
each hospital's fotal charges were disaggregated info
cperating charges and capital charges, based on the ratio of
operating and capital cost to fotal cost. Operating charges
and capital charges were standardized for regional varation,
and then both operating charges and capital charges were
reduced fo costs using rafios of costs-to-charges (RCCs)
obtained from the Medicaid cost report database. Direct
medical education costs were eliminated from the relative
weight calculations since such cosfs will be addressed
outside the DRG rates. These steps, detailed in subsection
D of this seclion, were completed on a case-by-case basis
using the data efements identified in the following table.

Data Elements for Relative Weight and Case Mix Index
Calcuiatrons )

" Source
Claims Database

Data Elernents
Total charges for each groupable
‘case

Total charges for each transfer case | Claims Database

operatmg costs

Ratio of operating costs to folal Medicaid Cost
costs for each hospital Report Database
Ratio of capital costs to total costs Medicaid Cost
for each hospital Report Database
Ratio of durable medical equipment | Medicaid Cost
costs to total costs for each hospital | Report Database
Statewide average labor portron of Virginia Health

Services Cost
Review Council

Medicare wage index for each Federal Register

hospital

Medicare Geographic Adj. Faclor Federal Register

{GAF) for each hospital

RCC for each hospital Medicaid Cost '
Report Database

D. Steps in calculation of relative weights.

1. The total charges for each case were split into
operating charges, capital charges, and durable medical
equipment charges using hospital specific ratios

obtained from the cost report dafabase.

2. The operating charges obtained in Step', 1 were
This

standardized for regional vanations in wages.

involved three subsfeps.

a. The operating charges were multiplied by 59.77%
yielding the labor portion of operating charges.

b. The labor porfion of gperaling charges was divided
by the hospital specific Medicare wage index yielding
the standardized labor portion of operating charges.

¢. The standardized labor portion of operating charges

* was added to the nonlabor portion of operating

charges- (40.23%) yielding standardized operaling
charges.

" 3. The standardized operating charges were multiplied

by the. hospital specific RCC yielding standardized
.-operating costs.

4. The#ca'pftal charges obtained in Step 1 were divided
by the hospital specific Medicare geographic adjustment
factor (GAF) yielding standardized capital charges.

5. The standardized capital charges were multiplied by
the hospital specific costto-charge raltio yielding
standardized capital cosis.

- These five stebs were repeated for all groupable cases and

transfer cases. Once this was done, the cases were sorted

by DRG category resulting in the ftotal cases and the fofal
standardized cost of each DRG. Total cost divided by total
cases yielded the average standardized cost of each DRG.
The average standardized cost of each DRG was divided by
the average standardized cost across all DRGs yielding the
refative weight for each DRG. To address the unavailability
of charge data related to adult hospital days beyond 21 days,
an adjustment was estimated for certain DRGs and added to
the weights as calculated above. This adjustment for adult

-days over 21 js necessary om'y until the first recalibration of

weights becomes effective in July 1998 (see 12 VAC 30-70-
380).

The relalive weights were then used {o calculate a case-
mix index for each hospilal. The case-mix index for a
hospital was determined by summing for all DRGs the
product of the number of groupable cases and fransfer cases
in each DRG and the relative weight for each DRG. This sum
was then divided by .the total number of cases yielding the
case-mix index. This process was repeated on a hospital-by-

: hospftal basis:

12 VAC 30-70-240. Calculation of standardized cosfs per
case.

A Standardized costs per case were calculated using alf
DRG cases (groupable, ungroupable, and fransfer cases).

~ Cases entirely subject to per diem rather than DRG
‘reimbursement . and cases from state-owned {eaching
-hospitals were not used.. Using the dala elements identified

in the following table, the seven steps outfined in subsection
B of this section were completed on a case-by-case basis.

Data Efemehts for Standardized Costs Per Case Calculations

Data Elements Source

‘Total charges for each groupable case Cilaims Database

Total charges for each ungroupable Claims Database

case

Total charges for each transfer case Claims Database

Ratio of operating costs to total costs Medicaid Cost
for each hospital Report Database
Ratio of capital costs to total costs for Medicaid Cost
each hospital Report Database
Ratic of durable medical equipment Medicaid Cost
costs lo total costs for each hospital Report Database
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Virginia Health
Services Cost
Review Council

Statewide average labor portr'oﬁ of
operating costs

Medicare wage index for each hospital | Federal Register
Medicare GAF for each hospital Federal Register
RCC for each hospital Medicaid Cost

. Report Database
Case-mix index for each hospital Calculated

Total number of groupable cases Claims Database

Total number of ungroupable cases Claims Database

Total number of transfer cases Claims Database

B. Steps in calculation of standardized cost per case.

1. The total charges for each case were split into
operafing charges, capital charges, and durable medical
equipment charges using hospital specific ratios
obtained from the cost report database.

2. The operating charges obtained in Step 1 were
standardized for regional variafions in wages. This
involved three substeps. :

a. The operating charges were multiplied by 59.77%
yielding the labor portion of operating charges.

b. The labor portion of operating charges was divided
by the hospital specific Medicare wage index yielding
the standardized labor portion of operating charges.

¢. The standardized labor portion of operating charges
was added to the nonlabor portion of operating
charges (40.23%) yielding standardized operating
charges.

3. The standardized operating charges were multiplied
by the hospital specific RCC yielding standardized
operating costs.

4. The capital charges obtained in Step 1 were divided
by the hospital specific Medicare geographic adjustment
factor (GAF) yielding standardized capital charges.

5. The standardized capital charges were multiplied by
the hospital specific cost-fo-charge ratio yielding
standardized capital costs.

6. The standardized operating cosls obtained in Step 3
were divided by the hospital specific case-mix index
yielding case-mix neutral standardized operating cosis,

7. The standardized capital costs obtained in Step 5
were divided by the hospital specific case-mix index
yielding case-mix neutral standardized capital cosis.

These seven steps were repeated for all DRG cases.
Once this was done, the case-mix neutral standardized
operaling costs for all DRG cases were summed and an
average was calculated. This yielded what is referred fo as
standardized operating costs per case. A similar average
was computed for capital yielding standardized capital costs
per case.

12 VAC 30-70-250. Calculation of statewide operating rate
per case for SFY1387.

The statewide operating rafe per case that shall be used fo
calculate the DRG portion of operating reimbursement for
cases admitted and discharged in state fiscal year 1997 is
equal to the standardized operating cost per case, updated to
the midpoint of SFY1997 and multiplied by an additional
factor. The update shall be done by multiplying the
standardized operating cost per case by the DRI-Virginia
moving average value as compiled and published by
DRIMcGraw-Hill under contract with DMAS. The additional
factor is equal to 0.6247. This factor is the ratio of fwo
numbers.!

1. The numerator of the factor is the aggregale amount
of operafing reimbursement for hospitals included in the
data base used for the calculations described above that
DMAS and the Virginia Hospital and Healthecare
Association (VHHA) jointly determined would be made
by Medicaid in state fiscal year 1997 if the rate
methodology in effect on June 30, 1996, were to
continue. This amount was further adjusted by
agreement between DMAS and the VHHA to carry out
specific policy agreements with respect to various
elements of reimbursement.

2.  The denominator of the factor is the estimated
aggregate operafing amount for the same hospitals
identified in subdivision 1 of this section, calculated using
the sfandardized operating cost per case and
standardized operating cost per day as calculated in 12
VAC 30-70-230 and 12 VAC 30-70-320, and adjusted for
inflation as in subdivision 1.

12 VAC 30-70-260. Calculation of statewide capital rate per
case. (Reserved)

12 VAC 30-70-270. Hospital specific operating rate per case.

Each hospital specific operaling rate per case shall be the
labor portion of the statewide operaling rate per case
multiplied by the Medicare wage index applicable to the
hospital’s geographic lfocation plus the nonfabor portion of the
statewide operating rate per case. The Medicare wage index
shall be the one in effect for Medicare in the base period
used in the calculation of the standardized costs per case
(1993 for the calculation of 1997 rates).

12 VAC 30-70-280. Hospital specific capital rate per case
{geographic adjustment). (Reserved)

12 VAC 30-70-290. OQutliers.

A. An outlier case shall be one whose estimated cost
exceeds the applicable DRG payment plus the applicable
fixed loss threshold.

B. Total payment for an outlier case shall be calculated
according to the following methodology (an example of the
application of this methodology is found in 12 VAC 30-70-
500):

1. The operating cost for the case shall be estimated.
Operating cost for the case shail be the charges for the
case limes the hospital’s operating cost-to-charge ratio
based on the hospital's cost report data in the base
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period used o establish the rates in effect in the pen’od‘

for which outlier payment is being calculated.

2. The hospital specific aperating cost amount for the
DRG shall be calculated. This shall be equal to the sum
of the labor portion of the standardized operating cost
per case times the Medicare wage index, and the
nonlabor pottion of the standardized operating cost per
case, multiplied by the relative weight applicable to the
case.

3. The hospital specific operating cost outlier threshold
is calculated as follows:

a. An outlier fixed loss threshold times the statewide
average labor portion of operating cost times the
Medicare wage index for the hospital, plus

b, The nonlabor portion of the fixed loss thresheld,
plus ' :

¢. The DRG operating cost amount for the case
(subdivision 2 above}. ‘

4. The case specific excess over the hospital specific
operating outlier threshold is calculated. This shall be
equal to the difference between the estimated operating
cost for the case (subdivision 1 above} and the hospital
specific operaling cost outlier threshold (subdivision 3
_above), mulliplied by the cost adfjustment factor for
outliers.

5. The total payment for the case is calculated. This
shall be equal to the sum of the DRG operating cost
amount for the case (subdivision 2 above) and the case
specific excess over the hospital specific operating
threshold (subdivision 4 above), multiplied by the factor
that is used fo adjust the standardized operating cost per
case in 12 VAC 30-70-250.

C. Data element definiions. Facfors and vanables used in
the above calculation and not already defined are defined as
folfows.

1. The “outlier fixed loss threshold" is a fixed dolflar
amount in SFY1997, applicable to all hospitals, that shalf
be adjusted each year. It shall be calculated each year,
based on the most recent available estimates so as {o
result in a fofal operating expenditure for outliers equal to
5.1% of total operating expenditures, including oufiiers.
In SFY1997, this amount shall be $15,483. If in any year
revised estimates are unavailable the previous year's
value shall be used updated for inflation using the same
factor applied fo hospital rafes.

2. The "statewide average labor proporiion of operating
cost’ is a fixed percentage, equal fo .5977. This figure
may be updated with revised dafa when rates are
rebased/recalibrated.

3. The "adjustment factor for outliers" is a fixed factor,
published by Medicare in the Federal Register, and
equal to 0.80. This figure shall be updaled based on
changes to the Medicare factor, upon the next rebasing
of the system described in this part.

4, The “Medicare wage index applicable fo the hospitai”
is as published by the Health Care Financing
Adminjstration in the year used as the base period.

12 VAC 30-70-300. Transfers and readmissions,

A, Transfer cases shall be defined as (i) palienis
transferred from one general acufe care hospital to another
and (ii) patients discharged from one general acufe care
hospital and admitted to another for the same or similar
diagnosis (similar diagnoses shall be defined as ones with

' the first three digits the same) within five days of that
" discharge.

B. Readmissions shall be defined as cases readmitfed fo
the same hospital for the same or simifar diagnosis within five
days of discharge. Such cases shall be considered a
continuation of the same stay and shall not be treated as a
new admission or case (a separate DRG payment shall not
be made).

C. Excepfions.

1. Cases falling info DRGs 4586, 639, or 640 shail not be
treated as fransfer cases, but the full DRG rate shall be
paid to the iransferring hospital, These DRGs are
designed fo be populated entirely with iransfor pafients.

2. Cases transferred fo or from a distinct part psychiatric
or rehabijlitation units of a general acufe care hospilal
shall not be treated as lransfer cases.

D. Transfer methodology. When two general acule care
hospitals provide inpatient services fo a patient defined as a
transfer case:

1. The transferring hospital shall receive the lesser of (i)
a per diem payment equal fo the DRG payment for the
transferring hospital, divided by the arithmalic mean
length of stay for the DRG in all hospitals for which data
are available, times the patient's length of stay at the
transferring hospital or (i) the full DRG payment for the
transferring hospital. The transfeming hospital shall he
eligible for outlier payments if the applicable crteria are
met,

2. The receiving hospital, if it is the final discharging
hospital, shall receive DRG payment. A receiving
hospital that later fransfers the patient fo another
hospital, including the first transferring hospital, shall be
reimbursed as a transferring hospital.  Only the final
discharging hospital shall receive DRG payment. The
receiving hospital shall be eligible for outlier payrmeants if
the applicable criteria are met.

12 VAC 30-70-310. Per diem reimbursement in the DRG
methodology.

Cases that will continue fo be reimbursed on a per diem
basis are (j} covered psychiatiic cases in general acute care
hospitals and psychiatric units of general acute cars
hospitals, (i) covered psychiatric cases in licensed
freestanding psychiatric hospitals, and (ifi) rehabilitation
cases in both general acute care and rehabilitation hospitals.
Psychiatric cases are cases with a principal diagnosis thal is
a mental disorder as specified in the ICD-9-CM. Not all
mental disorders are covered. For coverage information, see
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the Amount, Durafion, and Scope of Services, Supplement 1
fo Ailachment 3. TA&B (12 VAC 30-50-95 through 12 VAC 30-
50-310).

ig VAL 30-70-320. Calculation of standardized cosis per
iy,

A EBtandardized operating costs per day and standardized
capifal cosis per day were caleulated separately, but using
the sare calculalion methodology, for psychiatric cases in
gensrgl acufs care hospifals, psychiatric acute care in
ficensed freesfanding psychiatric hospitals, and rehabilitation
cases (per diemn cases). Using the dafa elements identified
i the following fable, the first five steps outlined below were

convyHetad on a case-by-case basis.

Dafa Elements for Calculating Total Costs for Per Diem

Cases

Hata Elemanis

Source

Tutad charges for each acule care
Jipchiaing case

Ciaims Dafabase

Tolal charmes for each freestanding
_acule carg psychialiic case

Claims Database

Tuial charges for each rehabilitation

CaLe

Claims Dafabase

o

Fafin of pperafing costs to total costs Medicaid Cost
ch hospital Report Database
of capilal costs to total costs for Medicaid Cost

_&arh hospital Report Database

Ratio of durable medical eguipment Medicaid Cost

4 iv folal costs for each hospital Report Database

~ Statawide average labor portion of
apetaling costs

Virginia Health
Services Cost
Review Council

Medicare wage index for each hospital | Federal Register
Meadicare GAF for sach hospital Federal Regisier
RO for psychiatric distinet part unit for | Medicare Cost
gach hospiial Report
RCC for gach hospifal Medicaid Cost
Report Database

“Wrnber of acule care psychiatric days
at each hospital

Claims Database

Momnber of freestfanding acute care
pyvehiatnic days al each freestanding
psychiatric facilifies licensed as a
hospial

Claims Database

Murnher of rehabilitation days at each
acuie care hospital and freestanding
rehabiitation hospital

Claims Database

L P

i

Stans in calculation of standardized cost per day.

1. The lotal charges for the case were split info
aparaling charges, capital charges, and durable medical

egisipment

charges using hospital
obitained from the cost report database.

specific ralios

2. The operaling charges obfained in Step 1 wers

standardized for regional varialions in wages,

involved three substeps.

This

The operating charges were multiplied by 59.77%

wielding the labor portion of operating charges.

b. The labor portion of operating charges was divided
by the hospital specific Medicare wage index yielding
the standardized labor portion of operating charges.

¢. The standardized labor portion of operating charges
was added to the nonlabor portion of operating
charges (40.23%) vyielding standardized operating
charges.

3. The standardized operating charges were multiplied
by the hospital specific RCCs yielding standardized
operaling costs.

4. The capital charges obtained in Step 1 were divided
by the hospital specific Medicare geographic adjustment
factor (GAF) yielding standardized capital charges.

5. The standardized capital charges were multiplied by
the hospital specific RCCs yielding standardized capital
costs.

These five steps were repeated for all per diem cases.
The standardized operating costs for per diem cases were
then summed and divided by the fofal number of per diem
days vielding the standardized operating costs per day for per
diem cases. Similarly, the standardized capital costs for per
diem cases were summed and divided by the total number of
per diem days yielding the standardized capital costs per day
for per diem cases. These fwo calcufations were done
separately for psychiatric cases in freestanding psychiatric
facilities licensed as hospitals, for psychiatic cases in
general acute care hospitals (including disfinct part units) and
for rehabilitation cases.

C. Where general acute care hospitals had psychiatric
distinct-part units (DPUs) reported on their cost reports,
separate RCCs were calculated for the DPUs and used in
lieu of the hospital specific RCCs. Since DPU-specific RCCs
are generally higher than hospital specific RCCs, this had the
effect of increasing the estimated costs of acufe care
psychiatric cases. Overall hospital RCCs were used for
freestanding acute care psychiatric cases and rehabilitation
cases, as well as for psychiatric cases at general acute care
hospitals without a psychiatric DPU.

12 VAC 30-70-330. Calculation of statewide operating rate
per day. .

The statewide hospital operating rate per day that shall be
used io calculate the DRG system portion of operating
reimbursernent for psychiafric and rehabilifation cases
admitted and discharged in SFY1997 is equal to the
standardized operating cost per day updated fo the midpoint
of SFY1997 and multiplied by an additional factor. The
update shall be done by multiplying the standardized
operating cost per day by the DRI-Virginia moving average
value as compiled and published by DRI/McGraw-Hill under
contract with DMAS. The additional factor for per diem cases
in general acute care hospitals and rehabilitation hospitals is
equal fo 0.6290, and 0.6690 for freestanding psychiatric
facilities licensed as hospitals. These faclors were calculated
s0 that per diem cases will ‘be reimbursed the same
percentage of cost as DRG cases based on the data used for
rate calculation.
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Per diem rates used for acute care hospitals during the

transition shall be operating rates only and capital shall be
reimbursed on a pass-through basis. Per diem rates used for
freestanding psychiatric faciliies licensed as hospitals shall
be inclusive of capital. The capital-inclusive statewide per
diem rate for freestanding psychiatiic facilities licensed as
hospitals shall be the standardized cost per day calculated
for such hospiftals adjusted for the wage index and the
geographic adjustment factor (GAF) and multiplied by the
factor above.,

12 VAC 30-70-340. Calculation of hospital specific operating
rate per day.

Each hospital specific operating rate per day shall be the
fabor portion of the statewide operating rate per day
multiplied by the Medicare wage index applicable fo the
hospital's geographic location plus the nonfabor portion of the
statewide operating rafe per day. The Medicare wage index
shall be the one in effect for Medicare in the base period
used in the calculation of the standardized costs per case
{1993 for the calculation of 1997 rafes).

The hospital specific rate per day for freestanding
psychiatric facilities licensed as hospitals shall be inclusive of
capital cost, and shall have a capital portion which shall be
adjusted by the GAF and added to the fabor and nonlabor
operating elements calculated as described above. The
geographic adjustment factor shall be taken from the same
time period as the Medicare wage index.

12 VAC 30-70-350. Prospeciive per case reimbursement of
capital after fransition period (1988). {Reserved)

12 VAC 30-70-360. Indirect medical educafion {IME).

Hospitals with programs in graduate medical education
shall receive a rate adjustrment for associated indirect costs.
This reimbursement for IME costs recognizes the increased
use of ancillary services associated with the educational
process and the higher case-mix Intensily of teaching
hospitals. The IME adjustment shall employ the equation
shown below.

IME percentage = 1.89 x (1 +1)%*% . 1)

in this equation, r is the ratio of intems and residents to
staffed beds. The IME adiustment shall be the IME
percentage, times 0.4043, times operating reimbursement for
DRG cases and per diem cases.

12 VAC 30-70-370. Updating rates for inflation.

DRG system rates in SFY1997 shall be as provided in 12
VAC 30-70-270 and 12 VAC 30-70-340. Rates for state fiscal
years after SFY1997 shall be updated for inflation as follows:

1. The statewide operating rate per case as calculated
in 12 VAC 30-70-250 and the statewide rates per day as
calculated in 12 VAC 30-70-310 shall be converted to a
price level at the midpoint of state fiscal year 1993, using
the same inflation values as were used fo establish the
amounts used in subdivision 1 of 12 VAC 30-70-250.
The resuliing rates are the base period operating rafes
per case and the base period rates per day.

2. Rates shall be updated each July first by increasing
the 1993 base period rates lo the midpoint of the
upcoming state fiscal year using the DRI-Virginia moving
average value as compiled and published by
DRI/MeGraw-Hill under contract with DMAS. The most
current table available prior fo the effective date of the
new rates shall be used. By means of this method,
each year, corrections made by DRIMeGraw-Hill in ithe
moving averages that were used lo updaie raltes for
previous years shall automatically be incorporated &s
adjustments to the update calculation used for the
upcoming year. For each new year's rate calculation
that uses a base year prior to 1987, the inflation values
shall be the DRIMeGraw-Hill values plus two percentage
points for each year through SFY1997.

12 VAC 30-70-380. Recalibrationfrebasing policy.

DMAS recognizes that claims experience during the
transition period or modifications in federal policies may
require adjustment to the DRG systemn policies provided in
this part. The state agency shell recalibrate (evaluate and
adjust the weights assigned lo cases) and rebase (review
and update as appropnrate the cost basis on which the rate is
developed) the DRG system at least every other year. The
first such recalibration and rebasing shall be done prior to full
implementation of the DRG methodology in SFYT1999.
Recalibration and rebasing shall be done in consultation with
the Medicaid Hospital Payment Policy Advisory Council nofed
in 12 VAC 30-70-490.

12 VAC 30-70-390. Disproportionate Share Hospital (DSH)
paymenis after transition period (1998). (Reserved)

Article 4.
Revised Per Digim Methodology.

12 VAC 30-70-400. Deterrnination of per diem rafes.

Each hospital’s revised per diem rafes fo be used during
the transition period shall be based on the hospital's previous
peer group ceiling or ceilings that were established under the
provisions of 12 VAC 30-70-10 through 12 VAC 30-70-130,
with the following adjustments: .

1. All operating ceilings will be increased by the same

proportion fo effect an aggregate increase in
reimbursement of $40 million in SFY1997. This
adjustment incorporates in per diem rates the

systemwide aggregate value of payment that otherwise
would be made through the payment adjustment fund.
This adjustment will be calculated using estimated 1997
rates and 1994 days.

2. Starting July 1, 1996, operaling ceilings will be
increased for inflation to the midpoint of the stafe fiscal
year, not the hospital fiscal year, Inflation shall be based
on the DRI-Virginia moving average value as compiled
and published by DRI/McGraw-Hill under contract with
DMAS, increased by two percentage points per year.
The most current table available prior fo the effeclive
date of the new rales shall be used.

For services to be paid at SFY1998 rates, per diem rates
shall be adjusted consistent with the methodology for
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updating rates under the DRG methodology (12 VAC 30-
70-370).

3 There will be no dispropoitionale share hospital
(D2SH) per diem.

4. To pay capital cost through claims, a hospital specific
adiustment fo the per diem rate will be made. At
selflermnent of each hospital fiscal year, this per diem
aciusiment will be eliminated and capital shall be paid as
a pass-through,

12 VAC 30-70-410. Slate universily feaching hospitals.

For hospitals that were state owned teaching hospitals on
January 1, 1996, all the calculalions which support the
determination of hospital specific rate per case and rale per
day amounts under the DRG reimbursement methodology
shall be carried oul separately from other hospitals, using
cost dafa faken only from state university teaching hospitals.
Rafes lo be used effective July 1, 1996, shall be defermined
on the basis of cost report and ofher applicable dafa
partaining lo the facilily fiscal year ending June 30, 1883. For.
these hospitals the faclors used to establish rates shall be as
listed below according fo the section in Article 3 (12 VAC 30-
70-220 of seq.) of this parl where comrresponding factors for
other hospitels are set forth:

i, 12 VAC 30-70-250, 0.6432
2. 12 VAC 30-70-330. 0.8470

12 VAC 30-70-420. Reimbursement of nonenrolled general
acitte care hospital providers.

Duing the fransition period, nonenrolled general acufe
care hospitals (general acute care hospitals that are not
required io file cost reporis) shall be reimbursed according to
the previous methodology for such hospitals (12 VAC 30-70-
120 A). Effective with discharges after June 30, 1298, these
hospitals shall be paid based on DRG rafes unadjusted for
geographic variafion. (General acute care hospitals shall nof
file cost reporis if they have less than 1000 days per year (in
the most recent provider fiscal yvear) of inpatient utilization by
Virginia Medicaid recipients, inclusive of palients in managed
care capifalion programs,

Prior approval must be received from DMAS when a
referval has been mads for trealment fo be received from a
nonenrolled  acute care facility (in-state or out-of-state),
except in the case of an emergency or because medical
resources or supplementary resources are more readify
available in another stafe.

12 VAC 30-70-430. Medicare upper limif.

For participaling and nonparticipating facilities, the siate
agency will pay no more in the aggregate for inpatient
hospifal services than the amount it is esfimafed would be
paid for the services wunder the Medicare principles of
reimbursement, as set forth in 42 CFR 447.253(b)(2) or the
fesser of reasonable cost or customary charges in 42 CFR
447.250.

12 VAC 30-70-440.
adequate rates.

In sccordance with 42 CFR 447.250 through 42 CFR
447.272 which implements §7202(a)(13)(A) of the Social
Security Act, the state agency establishes payment rates for
services that are reasonable and adequate fo mest the costs
that must be incurred by efficiently and economically
operaled facilities fo provide services in conformily with state
and federal laws, regulalions, and quality and safely
standards. To establish these rales Virginia uses the
Medicare principles of cost reimbursement in determining the
allowable costs for Virginia's reimbursement  system.
Allowable costs will be determined from the filing of a uniform
cust report by participating providers.

12 VAC 30-70-450. Cost reporiing reguirements.

Except for nonenrolled general acule care hospitals and
freestanding psychiatric facilifies licensed as hospitals, all
hospitals shall subrit cost reports. All cost reporis shall be
submitfed on uniform reporting forms provided by the stale
agency and by Medicare. Such cost reports shall covera 12-
month period. Any exceptions must be approved by the stafe
agency. The cost reporis are due nol later than 150 days
after the providers fiscal year end. Al fiscal year end
changes must be approved 20 days prior to the beginning of
a hew fiscal year. If a complete cost repoirt is not received
within 150 days affer the end of the provider's fiscal ysar, the
program shall take action in accordance with its policies fo
ensure that an overpayment is noft being made. When cost
reporis are delinquent, the provider’s inferim rafe shall be
reduced to zero. The reductions shall stairt on the first day of
the following month when the cost report is due. Afler the
delinqguent cost report is received, desk reviewed, and a new
prospective rate established, the amounts withheld shall be
computed and paid. If the provider fails to submit & complefe
cost report within 180 days affer the fiscal year end, a penaity
in the amount of 10% of the balance withheld shall be
forfeited to the state agency. The cost report will be judged
complete when the state agency has all of the foffowing:

Determination of reasonable and

1. Complefed cost reporting form or forms provided by
DMAS, with signed certification or certifications.

2. The provider's frial balance showing adfjusting jourmnal
entries. '

3. The providers financial staternents including, but not
fimited to, & balance sheet, a stafement of income and
expenses, a stafement of relained earmnings (or fund
balance), a statement of charges in financial position,
and footriotes to the financial sfatemenis. Multi-level
facilities shall be governed by VIS,

4. Schedules which reconcile financial staterments and
lrial balance fo expenses clairmed in the cost report.

8. Hospitals which are pait of a chain organizalion must
also file:

a. Home office cost report;

b, Audited consolidated financial statements of the
chain organization including the auditor's repoit in
which he expresses his opinion or, if circumstances
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require, disclaims an opinion based on generally

accepted auditing standards, the management report,
and foofnotes to the financial statements;

¢. The hospital's financial statements including, but
not fimited to, a balance sheet, a statement of income
and sxpenses, a statement of retained eamings (or
fund balance}, and a statement of cash flows;

d. Scheduls of restricled cash funds that identify the
purpose of each fund and the amount,

e. Schedule of investments by iype (stock, bond,
efc.), amount, and current market valus.

6. Such other analylfical Information or supporting
documents requested by the state agency when the cost
reporting forms are sent to the provider,

12 VAC 30-70-460. Hospital settlement,

A. Duning the transition period claims will be processed
and {tentalive payment made using per diem rafes.
Seftlements will be caried out to ensure that the correct
blend of DRG and per diem-based payment is received by
each general acute care and rehabilitation hospital and to
settle reimbursement of pass-through costs. There shall be
no settlement of freestanding psychiairic facifities licensed as
hospitals except with respect fo disproportionale share
hospital (DSH) payment, if necessary (see 12 VAC 30-70-210
E 3).

B. The lransition blend percentages which determine the
share of DRG system and of revised per diem system
reimbursement that is applicable in a given perod shall
change with the change of the stafte fiscal year, not the
hospital fiscal year,

C. If a hospital's fiscal year does not end June 30, its first
year esnding after June 30, 1996, coniains one or more
months under the previous methodology, a “split” seftlement
shall be done of that hospital’s fiscal year. Services rendered
through June 30, 71996, shall be reimbursed under the
previous reimbursement methodology and services rendersd
affer June 30, 1996, will be reimbursed as described in
subsection G of this section.

D. For cases subject to settlerment under the blend of DRG
and per diem methodologies (cases with an admission date
after June 30, 1996), the date of discharge determines the
year In which any inpatient service or claim related to the
case shall be seltled. This shall be true for both the DRG
and the per diem portions of settlement. Interim claims
tentatively paid in one hospital fiscal year that relate to a
discharge in a laler hospital fiscal year, shall be voided and
reprocessed in the latter year so that the intenim claim shall
not be included ip the setflement of the first year, but in the
settlement of the year of discharge. An exception fo this shall
be rehabilitation cases, the claims for which shall be settled

.in the year of the "through” date of the claim.

E. A single group of cases with discharges in the
appropriale time period shall be the basis of both the DRG
and the per diem portion of sefflement. These cases shall be
based on claims submitted or corrected by 120 days after the
providers FYE. Cases which are based on claims that lack

sufficlent information to suppart grouping to a DRG category,
and which the hospital cannot correct, shall be seffled for
purposes of the DRG portion of seftfement based on the

lowest of the DRG weights.

F. Reimbursement for services in freestanding psychiairic
facilities licensed as hospitals shall not be asubjeci io
seftfement.

G. During the transition period settlements shall be carried
out according to the following formuias.

1. Settlernent of a hospital's first fiscal year ending alter
July 1, 1996:

a. Operating reimbursement shall be equal to the sum
of the following:

(1) Paid days occuming in the hospltal's fiscal year
before July 1, 1996, times the per diem in effect
before July 1, 1996.

(2) Paid days occurring affer June 30, 1996, bui in
the hospital fiscal year, that are related fo
admissions that occurred before July 1, 19986, timas
the revised system per diem that is effective on July
1, 1996,

(3) DRG systemn payment for DRG and psychiatric
cases adrmitted after June 30, 1996, and discharged
within the hospital fiscal year fimes 1/3.

(4) DRG system payment for rehabilitation claims
having a "from” date of July 1, 1998, or later and a
“through” date within the hospital fiscal year fimes
1/3.

(5} Paid days from the cases and claims in
subdivisions 1 a (3) and (4) of this subsection, times
the revised system per diem that is effective on July
1, 1996, limes 2/3.

b. DSH reimbursement shall be equal to paid days
from the start of the hospital fiscal year through June
30, 1996, times the DSH per diem effective before July
1, 1996. There shall be no settfement of DSH afler
July 1, 1996, as the lump sum armount shall be final.

c. Pass-throughs shall be seffled as previously based
on allowable cost related to days paid in subdivisions
1a (1}, (2), and (5) of this subsection.

2. Seftlement of a hospital's second fiscal year ending
after July 1, 1996:

a. Operaling reimbursement shall be equal to the sum
of the following:

(1) Days accurring in the hospital fiscal year refated
to admissions that occurred before July 1, 1894,
times the revised systemn per diem thai is effeclive at
the time.

(2} DRG system payment for DRG and psychiatric
cases discharged in the hospital fiscal year, but
before July 1, 1997, fimes 1/3.
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(3) DRG system paymeni for rehabilitation claims
having a "through” date within the hospital fiscal
year buf before July 1, 1997, times 1/3.

{4) Covered days from the cases and claims and in
subdivisions 2 b and ¢ of this subsection, times the
revised systemn per diem that is effective on July 1,
1996, times 2/3.

(5) DRG system payment for DRG and psychiatric
cases discharged from July 1, 1987, through the end
of the hospital fiscal year, times 2/3.

(6} DRG system payment for rehabilitation claims
having a "through” date from July 1, 1997, through
the end of the haspital fiscal year, times 2/3.

(7) Covered days from the cases and claims and in
subdivisions 2 a (5} and (6), fimes the revised
system per diem thaf is effective on July 1, 1997,
times 1/3.

b. DSH reimbursement shalf be the predetermined
lump sum amount. '

c. Pass-throughs shall be settled as previously, based
on allowable cost relafed to days paid in subdivisions
2a(i1), (4), and (7).

12 VAC 30-70-470. Underpayments.

Vizhen the seftlement of a hospital fiscal year indicales that
an upnderpayment has occurred, the state agency shall pay
the additional amount to the hospital within 60 days of
completion of the setffement.

12 VAC 30-70-480. Refund of overpayments.

A. Lump sum payment. When the seftfement of a hospital
fiscal year indicafes thal an overpayment has occurred, full
refund shall be remitted with the cost reporl, In cases where
the state agency discovers an overpayment durng desk
review, field audit, or final settlement, the state agency shall
promiptly send the first demand letfer requesting a lump sum
refund. Recovery shall be undertaken uniess the hospital
disputes the state agency's defermination of the
overpayment, If the hospital disputes the state agency 's
defermination, recovery, if any, shall be undertaken affer the
issue date of any administrative decision issued by the state
agency after an informal fact finding conference.

B. Offsel. If the hospital has been overpaid for a particular
fiscal year and has been underpaid for another fiscal year,
the underpayment shall be offset against the overpayment.
So long as the hospital has an overpayment balance, any
underpayments discovered by subsequent review or audit
shall also be used to reduce the remaining amount of the
overpayment.

C. Payment schedule. If the hospital cannot refund the
total arnount of the overpayment (i} at the time it files a cost
report indicating that an overpayment has occurred, the
hospital shall request an extended repayment schedule at the
time of filing or (i} within 30 days after receiving the DMAS
demand letter, the hospital shall promplly request an
extended repayment schedule.

DMAS may establish a repayment schedule of up fo 12
months to recover all or part of an overpayment or, if a
hospital demonstrates that repayment within a 12-month
period would create severe financial hardship, the Director of
the Department of Medical Assistance Services (the director)
may approve a repayment schedule of up to 36 months,

A hospital shall have no more than one exiended
repayment schedule in place af one time. If an audit laler
uncovers an additional overpayment, the full amount shall be
repaid within 30 days unless the hospital submits further
documentation supporting a modification fo the existing
extended repayment schedule fo include the additional
amount.

If, during the time an extended repayment schedule is in
effect, the hospital withdraws from the program or fails to file
a cost report in a limely manner, the oufstanding balance
shall become immediately due and payable.

When a repayment schedule is used to recover only part of
an ovetpaymenl, the remaining amount shall be recovered by
the reduction of interim payments fo the hospital or by lump
sum payments.

D. Extension request documentation. In the request for an
exfended repayment schedule, the hospital shafl document
the need for an extended (beyond 30 days) repayment and
submit a written proposal scheduling the dates and amounts
of repayments. If DMAS approves the schedule, DMAS shall
send the hospital written notification of the approved
repayment schedule, which shall be effective refroactive fo
the dale the hospital submitted the proposal.

E. Inferest charge on extended repaymenit  Inferest
charges on the unpaid balance of any overpayment shall
accrue pursuant fo § 32.1-313 of the Code of Virginia from
the date the director’s deterination becomes final.

The director's determination shall be deemed to be final on
(i} the due date of any cost report filed by the hospital
indicating that an overpayment has occurred, or (ij) the issue
date of any nofice of overpayment, issued by DMAS, if the
hospital does not file an appeal, or (iii} the issue dafe of any
administrative decision issued by DMAS after an informal fact
finding conference, regardless of whether the hospital files a
further appeal. In any event, interest shall be waived if the
overpayment is completely liquidated within 30 days of the
date of the final determinafion. In cases in which a
determination of overpayment has been judicially reversed,
the hospital shall be reimbursed that portion of the payment
to which it is entitled, plus any applicable interest which the
hospital paid to DMAS.

12 VAC 30-70-490.
Advisory Counci.

Medicaid Hospital Payment Policy

In order to ensure the ongoing relevance and faimess of
the prospective payment system for hospifal services, the
Director of the Depantment of Medical Assistance Services
shail appoint a Medicaid Hospital Payment Policy Advisory
Council. The council shall be composed of four hospital or
health system representatives nominated by the Virginia
Hospital and Healthcare Associalion, two senior department
staff and one representative each from the Department of
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Planning and Budgef and the Joint Commission on
Healthcare. This council will be charged with evaluating and
developing recommendations on payment policy changes in
areas that include, but are not limited to, the following: (i}
utifization reductions directly alfributable to the 1995
Appropriations Acf utilization initiative and any necessary
adjustments fo SFY1997 and 1998 DRG rates; (i) the update
and inflation factors to apply to the various components of the
delivery system; (iii} the treatment of capital and medical
education costs; (iv} the mechanisms and budget implications
of recalibration and rebasing approaches; (v) the
disproportionate share payment fund and allocation
mechanisms; and (vi) the liming and final design of an
outpatient payment methodology.

12 VAC 30-70-500. Outlier methodology HMustration.

QUTLIER METHODOLOGY ILLUSTRATION
(dolfar amounts and other values are for illusiration
purposes only)

Assume the Following:

Medicare: Fixed Loss Cost $15,150.00
QOutlier Threshold for Fiscal
Year 1996
Medicare: Marginal Cost 0.800G
Factor for Cost Qutliers for
Fiscal Year 1986
Hospital X Operating Cost-to- G.7200
Charge Ratio
Hospital X Capital Cosi-fo- 0.0600
Charge Ratio
Medicare Wage Index for 0.9413
Hospital X
Statewide Average Labor 0.5877
Portion of Operating Costs
Hospital X Billed Charges for $100,000.00
CaseY
Total Adjusted Costs per Case $3,115.00
for Hospital X
Relative Weight for Case Y 3.1790
Adjustment Factor for DRG 0.6197
Cases

Step 1 Calculate Hospital X Operating
Costs for Case Y:
Hospital X Billed Charges for $100,600.00
Case Y
Hospital X Operating Cost-to- x  .7200
Charge Rafio
Hospital X Operating Costs for $72,000
Case Y

Step 2 Calculate Hospital X DRG
Operating Amount for Case Y:
Total Adjusted Qperating $3,115.00
Costs per Case for Hospital X
Relative Weight for Case Y x 31790
Hospital X DRG Operating $9,902.59

Amount for Case Y

Step 3 Calculate Hospital X Cost
OCutlier Threshold for Case Y:

Fixed Loss Cast Qutlier $15,150.00
Threshold

Statewide Average Labor x 0.5977
Portion of Operating Costs

Labor Portion of Fixed Loss 39,055.16
Cost Outlier Threshold

Wage Index for Hospital X x 08413
Wage Adjusted Labor Portion $8,523.62

of Fixed Loss Cost Qutlier

Threshold

Non-Labor Portion of Fixed + $6,094,85
Loss Cost Qutlier Threshold

Wage Adjusted Fixed Loss $14,618.46
Cost Qutlier Threshold
Haspital X DRG Operating + $9,802.59
Amount for Case Y I
Hospital X Cost Outlier $24,521.05
Threshold for Case Y

Step 4 Calculate Hospital X Operating
Oullier Amount for Case Y
Hospital X Operating Costs for $72,000.00
Case Y
Hospital X Cost Outlier - $24,521.05
Threshold for Case Y N
Hospital X Operating Outlier §47,478.95
Costs for Case Y
Marginal Cost Factor for Cost  x  0.8000
Qutliers _
Hospital X Operating Outlier $37,983.16
Amount for Case Y

Step 5 Calculate Hospital X Total
Payment for Case Y:
Hospital X DRG Operating $9,902.59

Amount for Case Y
Hospital X Operating Outlier + §37,983.16
Amount for Case Y

Hospital X Total Amount for $47,885.75
Case Y
Adjustment Facfor for DRG x 06197
Cases
Hospital X Total Payment for $29,674.80
Case Y

12 VAG 30-80-140. ERSDT- (Repealed.)
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VAR, Doc, Mo, RE7-176; Flled December 4, 19896, 11:29 a.m,

DOCUMENTS INCORPORATED BY REFERENCE

All Patient Diagnosis Related Groups (AP-DRG) Grouper,
DRG and MDC Code Listings, Version 12, January 1995.

Data Resources, Incorporated: Health Care Cost HCFA-
Type Hospital Market Basket, DRI/McGraw Hill.

NOTICE: The forms used in administering 12 VAC 30-70-10
et seq., Methods and Standards for Establishing Payment
Rates for Long-Term Care, are not being published due to

the large number, however, the name of each form is listed.

below. The forms are available for public inspection at the
Departiment of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, Virginia, or at the office of the
Registrar of Regulations, General Assembly Building, 2nd
Ficor, Richmond, Virginia.

Cost Repoiling Forms for Hospitals (Map 783 Series), eff.
10/15/93 :

Cerlification by Officer or Administrator of Provider
Analysis of Interim Payments for Title XIX Services
Compuiation of Title XIX Ratio of Cost to Charges

Computation  of
Service Cosis

Inpatient and Outfpatient Ancillary

Computation of Quipatient Capital Reduction
Computialion of Title XIX Ouipatient Costs

Compuiation of Charges for Lower of Cost or Charge
Comparison

Computation of Title XIX Reimbursement Settlement

Computation of Net Medicaid Inpatient Operating Cost
Adjusiment

Caloulation of Medicaid Inpatient Profit Incentive for
Hospitals

Plant Costs
Education Costs
Obstetrical Care Requiremenis Certification

Computation for Separating the Allowable Plant and
Education Cost (pass-throughs) from the Inpatient
Madicaid Hospital Costs

Computation of Inpatient Operating Cost, HCFA-2552-92 D-1
(12/92).

Apportionment of Cost of Services Rendered by Intermns and
Residents, HOFA-2552-92 D-2 (12/92).

L
Title_of Requlation; 12 VAC 30-100-250 et seq. Part li:
HIV Premium Assistance Program.

Statutory Authority: §§ 32.1-325 and 32.1-330.1 of the Code
of Virginia.

Public Hearing Date: N/A - Public commenis may be
submitted until February 21, 1997,

{See Calendar of Events section

for additional information)

Basis and Authority; Section 32.1-325 of the Code of Virginia
grants to the Board of Medical Assistance Services (BMAS)
the authority to administer and amend the Plan for Medical
Assistance. The Code also provides, in the Administrative
Process Act (APA) §§ 9-6.14:7.1 and 8-6.14:9.1, for this
agency's promulgation of proposed regulations subject to the
Governor's review. '

Subsequent to an emergency adoption action, the agency is
initiating the public notice and comment process as contained
in Article 2 of the APA. The emergency regulation became
effective on July 1, 1996, The Code, at § 9-6.14:4.1(C)
requires the agency to publish the Notice of Intended
Regulatory Action within 60 days of the effective date of the
emergency regulation if it intends to promulgate & permanent
replacement regulation. The Notice of Intended Regulatory
Action for this regulation was published in the Virginia
Register on August 19, 1996,

Section 32.1-330.1 of the Code of Virginia requires DMAS to
implement a premium assistance program for HIV-positive
individuals and permits the promulgation of any regulations
necessary. The Code also specifies the wminimum
characteristics the program is to have. With the elimination,
by the 1996 General Assembly, of this program's sunset
provision, DMAS has determined that its previous BMAS
approved operating policies were no longer sufficient and that
duly promulgaied regulations were indicated,

Purpcse: The purpose of this proposal is to promulgate
permanent regulations which provide for the administration of
the agency's HIV Premium Assistance Program. Without
these regulations, the agency will lack the eligibility criteria,
which are necessary to determine applicants' eligibility for the
services, by which o operate the program once the
emergency regutation expires in June 1997.

Summary and_Analysis: The purpose of this action is to
promulgate regulations pursuant to § 32.1-330.1 of the Code
of Virginia consistent with actions taken by the 1996 General
Assembly.  Without these regulations, DMAS has no
authority to administer this program and determine which
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individuals will be assisted and which will be d.enied'

assistance,

These regulations provide the policies for the administration
of the HIV Premium Assistance Program. The program was
mandated by legislation passed by the 1994 General
Assembly and was originally set to expire on July 1, 1996,
Because of this temporary nature of the program, the Board
of Medical Assistance Services (BMAS) approved operating
policies by which the daily administrative-decisions could be
made. When the 1996 General Assembly removed the
expiration date from the law, thereby making this program a
permanent administrative responsibility of this agency, DMAS
determined that its BMAS policies were no longer adequate.

The program uses Ryan White CARE Act federal grant funds
or other funds which may be appropriated or imade avallable
for this program. The authorizing statute requires that DMAS
administer the program, which provides premium payments
for group health insurance obtained pursuant {o insurance
continuation under the Consolidated Omnibus Budget
Reconciliation Act of 1985 (COBRA 1985). - Eligibility criteria
including income and assels limits. are specified in the
statute. These regulations define how eligibility will be
determined and address other programmatic issues including
appeal rights and responsibilities of the applicants and
program participants and of DMAS.

The HiV Premium Assistance Program, funded through the

federal Ryan White CARE Act, has served slightly more than

90 individuals in the Commonwealth who suffered with
HIV/AIDS related conditions. Lengths of enroliment typically
range from six months to one year due to the nature of these
individuals' illnesses. The program has allowed these
individuals to retain the private insurance they had through
their employers. Considering the nature of their illnesses and
their qualifying incomes, the clients would very likely have
become Medicaid eligible if it were not for the intervention of
the HIV Premium Assistance Program.

These proposed permanent regulations ars necessary to
ensure DMAS' jong-term compliance with the statutory
requirements. Action by the 1996 General Aszembly (House
Bill 1148) eliminated the sunset provision for this program

‘thereby eliminating the pilot program status. Consequently,

DMAS requires duly promulgated regulations under which to
operate this program to replace the temporary Board of
Medical Assistance Services' policies. The difference in this
proposed regulation over the previously approved emergency
regulation is the incorporation of the reference to the new
federal welfare reform law (Public Law 104-193) as affecting
the eligibility for these services of some aliens. ‘

Issues: Some cilizens may object to an assistance program
which has been targeted to a disease-specific population. In

-the past, a few employers have been able to drop HIV

positive former employees from their group health coverage
due to such employees inability to meet fotal COBRA
premium payments. - The Ryan White Premium Assistance
Program may enable some of these former employees to
make their COBRA premium payments and therefore retain
their health insurance . coverage through their former
employers. - Such affected employers, who may have an
incomplete understanding of COBRA law, may cbject to ihis

program. Otherwise, the agency projects no negative issues
involved in implementing this proposed change.

Fiscal/Budget Impact: Mo providers will be affecied by this
regulation. Program recipients will be a small number (less
than 100) of low income Virginia residents who meet financial
and other eligibility criteria.

To date, program funds have been derived solely from
federal Ryan White CARE Act grant funds awarded to the
Commonwealth and limited to HIV/AIDS-related uses, The
average monthly Virginia Medicaid cost for an HIV/AIDS
patient (not eligible for these Ryan White funds) in FY 95 was
approximately $2,136%. (*Medicaid HIWV/AIDS cost figures
come from the 1984 HCFA AIDS Waiver renewal,
Department of Medical Assistance Services claims analysis,
patients in mid stage of AIDS.) The referenced 1996
legislation permits funds from other sources to be used for
this programmatic purpose but no appropriations were
spacified.

In the HIV Premium Assistance Program, the average
premium assistance paymeni was $196 per month (Oct. 95)
or $2,352 per person peryear. For each case diverted from
Medicaid, the Commonwealth is saving approximately $970
{GF and MGF) per month or $23,280 GF per year. The total

amount of premium assistance paid beiween October 1994

and October 1995 was $71,360. Several applicants for this
assistance voluntarily submitted verification of medical
expenses ranging from $35,000 {o about $90,000. Payment
of the small ‘average premium amounis represents
consideiable savings over the low end of this range of
potential medical expenses. Thers are no localities which are
uniquely affected by these regulations as they apply
statewide.

Formg; This program requires that persons use an
application package and that their altending physicians certify
the applicants’ disease slates.

Departirient _of Planning snd Budget's Economic Impact
Analysis; The Depariment of Planning and Budget (DPB)
has analyzed the economic impact of this proposed
regulation in accordance with § 9-8.1471 G of the
Administrative Process Act and Executive Order Number 13
{94). Section 8-6.14:7.1 G requires that such economic
impact analyses include, but need not be limited to, the
projectad number of businesses or other entities to whom the
regulation would apply, the identity of any localities and types
of businesses or other entities particularly affected, the
projected number of persons and employment positions to be
affected, the projecied costs to sflecled businesses or
entities to implement or comply with the regulation, and the
impact on the use and value of private property. The analysis
presented below represents DPB's best estimate of these
economic effects,

Summary of the Proposed Regulation. The proposed
regulation replaces an emergency regulation that became
effsctive on July 1, 1996,  This regulation establishes
eligibility requirements and general procedures for the HIV
Premium Assistance Program. The purpose of this program
is to assist low income HIV positive individuals by paying
posi-employment  insurance  premiums  necessary  for
continuation of group health insurance coverage pursuant to
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the Consolidated Omnibus Budget Reconciliation Act of 1985
(COBRA). The pilot for this program was mandated by the
1994 General Assembly. By deleting the program expiration
date from the Code, the 1996 General Assembly effectively
made the pilot an ongoing program. The key provisions
contained in the proposed regulation are as follows;

« eligibility is restricted to individuals who are ineligible
ior Medicaid;

¢ the number of enrollees is limited to the number that
can be covered with available funding; and

» payments under the program are limited to the cost of
the insurance premium and do not include copayments,
deductibles, or any other costs.

Estimated Economic Impact. The proposed regulation is
likely to have at least three economic consequences. The
first is that it will ensure that some number of qualified low
income HIV positive individuals are able to continue their
group health insurance coverage after they are unable to
work and, therefore, continue to have uninterrupted access to
medical care. Although # would be difficult to quantify the
exact magnitude of the positive health benefit derived from
continued access to medical care, it is nonetheless nontrivial.

The second economic consequence of the proposed
regulation is that it will likely preclude some program
participante from becoming Medicaid patients during the 18
months that they would be eligible for continued health care
coverage under COBRA. Although one of the eligibility
criteria for the HIV Premium Assistance Program is
ineligibility for Medicaid, it is reasonable to assume that some
aumber of program pariicipants would have become eligible
for Medicaid if the program did not exist. According to
information provided by DMAS, the current premium
paymenis for program participants are approximately $2,352
per person per year, This compares to average Medicaid
costs for HIV/AIDS patients of approximately $25,632 per
person per year. This implies a cost savings to the
Commonwealth of approximately $23,280 annually for each
individual that the HIV Premium Assistance Program keeps
off the Medicaid rolls.

The third economic consequence of the proposed regulation
is the premium payment costs associated with the program.
Az mentioned above, information provided by DMAS
indicates that premium payments for program participants
average approximately $2,352 per person per year. DMAS
further indicates that the likely number of program
participants will remain under 100. This implies total
premium costs of somewhere between $71,360 (the amount
of premiums paid out over the most recent twelve month
period) and $235,200 ($2,352 x 100) per year. To date,
premium paymert cosis bhave been derived solely from
faderal Ryan White CARE Act grant funds and no slate
appropriations have been specified.

Businesses and Enlities Particularly Affected. The proposed
regulation particularly affects eligible low income HIV positive
individuals, their insurance providers, and their medical
sefvice providers.

Localities Particularly Affected. No localities are particularly
affecied by the proposed regulation.

Projected E'mpact oh Employment. The proposed regulation
is not anticipated to have a significant effect on employment.

Effecls on the Use and Value of Private Property. The
proposed regulation is not anticipated to have a significant
effect on the use and value of private propenrty.

Summary of Analysis. The proposed regulation replaces an
emergency regulation that became effective on July 1, 1996.
This regulation establishes eligibility requirements and
general procedures for the HIV Premium Assistance
Program. It is anticipated that the proposed regulation will
have three primary economic consequences: (i) it will
facilitate uninterrupted medical care for eligible low income
HIV positive individuals; (i) it will likely afford savings in
Medicaid expenditures by keeping some number of program
participants off the Medicaid rolls; and (i) it will entail
program costs of between $71,360 and $235,200 for
premium payments, most, if not all, of which will be derived
from federal sources.

Agency's Response to Department of Planning and Budget's
Econeomic Impact Analysis: The agency concurs with the
economic impact analysis prepared by the Department of
Planning and Budget regarding the regulations concerning
the HIV Premium Assistance Program.

Summary:

The purpose of this action is to promulgate regulations
pursuant to § 32.1-330.1 of the Code of Virginia
consistent with actions taken by the 1996 General
Assembly. Without these regulations, DMAS has no
authority to administer this program and determine which
individuals will be assisted and which will be denied
assistance.

These regufations provide the policies for the
administration of the HIV Premium Assistance Frogram.
The program was mandated by legisiation passed by the
1994 General Assembly and was originally set to expire
on July 1, 1996. The program uses Ryan White CARE
Act federal grant funds or other funds which may be
appropriated or made available for this program. The
authorizing statute requires that DMAS administer the
program, which provides premium paymenis for group
heaith insurance oblained pursuant fo insurance
continuation under the Consolidated Omnibus Budget
Reconciliation Act of 1985 (COBRA 1985). Eligibility
crteria including income and assels limits are specified
in the statute. These regulations define how eligibility
will be determined and address other programmatic
issues including appeal rights and responsibilities of the
applicants and program participants and of DMAS.

The HIV Premium Assistance Program, funded through
the federal Ryan White CARE Act, has served slightly
more than 90 individuals in the Commonwealth who
suffered with HIV/AIDS related conditions. Lengths of
enrofiment typically range from six months fo one year
due to the nature of these individuals' illnesses. The
program has allowed these individuals to retain the
private insurance they had through their employers.
Considering the nature of their illnesses and their
qualifying incomes, the clients would very likely have
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become Medicaid eligible if it were not for the
intervention of the HIV Premium Assistance Program.

Some citizens may object to an assistance program
which has been largeted fo a disease-specific
population. In the past, a few employers have been able
to drop HIV positive former employees from their group
health coverage due fo such employees inability to meet
total COBRA premium payments. The Ryan White
Premium Assistance Program may enable some of these
former employees to make their COBRA premium
payments and therefore retain their health insurance
coverage through their former employers. Such affected
employers, who may have an incomplete understanding
of COBRA law, may object to this program. Otherwise,
the agency projects no negalive issues involved in
implementing this proposed change.

No providers will be affected by this regulaiion. Program
recipients will be a small number (less than 100) of low
income Virginia residents who meet financial and other
eligibility critera.

To date, program funds have been derived solely from
federal Ryan White CARE Act grant funds awarded to
the Commonwealth and limited to HIV/AIDS-related
uses. The avarage monthly Virginia Medicaid cost for an
HIV/AIDS patient (not eligible for these Ryan White
funds) in FY 95 was approximately $2,136% In the HIV
Premium Assistance Program, the average premium
assistance payment was $196 per month (October 19985)
or $2,352 per person per year. For each case diverfed
from Medicaid, the Commonwealth is saving
approximately $970 (GF and NGF) per month or 23,280
GF per year. The total amount of premiurn assistance
paid between QOctober 1994 and Qctober 1995 was
$71,360. Payment of the small average premium
amounts represents considerable savings over the low
end of this range of pofential medical expenses. There
are no localities which are uniquely affected by these
regulations as they apply statewide.

PART 1.
HIV PREMIUM ASSISTANCE PROGRAM.

12 VAC 30-100-250. Definitions.

"Appeal” means the process by which an applicant or
enrolfee in the HIV Premium Assistance Program can obifain

a review of a decision, aclion, or failure to act on the parf of

the program.

"Applicant” means an individual who has appfied for or is in
the process of applying for HIV Premium Assistance Program
benefits. '

"Applicant’s representative” means a person who, because
of the applicani's or enrollee’s mental or physical incapacity
or standing as a child, is permilfed fo act, complete, sign, or
withdraw an application for the benefits of the program;
activate the appeal process, and otherwise supply any
information requested by the program on behalf of the
applicant or enrollee. '

"Chitd" means an unmarried person younger than 18 years
of age and who lives with a parent or legal guardian.

"Date of appﬁcaﬁoh“ means the dale thal an application is
officially received by the program.

*Department” or "DMAS" means the Virginia Department of
Medical Assistance Services which has administrative
authoritly and responsibility for the program.

"Enrolfee" means an individual who has been determined
to be eligible for and is receiving assistance from the
program.

"Family" means:
1. The applicant or enrollee,
2. The applicant or enrollee’s spouse,

3. The applicant's or enrollee’s children who are under
21 years if the children live with the applicant,

4. When the applicant or enrollee is a child:
a. The applicant's parent or parents,

b. The minor applicant's unmaied siblings undar 21
years, at the option of the applicant's or enrollee's
parents.

"Group health insurance pfan” means a plan which meets §
5000(b)(1) of the Intemal Revenue Code of 1986, as
amended, includes continuation coverage pursuant fo Tille
XXl of the Public Health Services Act § 49808 of the
Internal Revenue Code of 1986, or Title VI of the Employee
Retirement Income Security Act of 1974, and is consistent
with the provisions of the Consolidated Omnibus Budget
Reconciliation Act of 1985, Public Law 9§9-272 and any
subsequent modifications to the Act. Section 5000{b)(1) of
the intemal Revenue Code provides that a group health plan
is any plan of, or conirbuted fo by, an employer (including a
self-insured plan) fo provide health care (directly or
otherwise) to the employer's employses, former employeas,
or the families of such employees or former employees,

"Health insurance premiums" or "premiums” means the
health insurance premiums paid by or on behalf of an
individual in order to obtain or maintain health insurance plan
benefits.

“"HIV positive” means a positive diagnosis of infection with
the human immune deficiency virus {HIV) as determined by
the enzyme-linked immunoscrbent assay (ELISA) and
confirned by the Westemn Blot, or another generally accepted
diagnostic test for HIV infection.

“HIV Premijum Assistance Program" or '"the programi”
means the Virginia program that provides payment of health
insurance premiums under cerlain circumslances fo
individuals who are HIV positive, In accordance with the
provision of the Consolidated Omnibus Budget Reconciliation
Act of 1985, Fublic Law 99-272 and any subsequent
modifications to the Act and as authorized by § 32.1-330.1 of
the Code of Virginia.

"Medicaid" means the state-federal medical assisiance
program of comprehensive medical and other health-related
care for indigent and medically indigent persons authorized
by Title XIX of the Social Secunty Act and administered by
the Virginia Depariment of Medical Assistance Services.
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"Nongroup health insurance plan" means a heallh
insurance plan that is offered to an individual or an individual
family unit without being tied fo an employer.

"Physician verfication” means cerlification by a licensed
physician of medical information regarding an applicant's or
enrolfee’s HIV positive status and inability to work due to the
disease or the substantial likelihood that within three months
the individual will be too ill to continue working.

*Poverty level” means the official federal povery income
fevel, as revised annuatlly.

12 VAC 30-100-260. Eligibility requirements.

An applicant will be determined to be eligible for the HiV
Premium Assistance Program if the individual:

1. Is a Virginia resident at the time of application and is.
a. A citizen of the United States;

b. An alien lawfully admitted for pernmanent residence
or otherwise permanently residing in the United States

_under color of law, including an alien who is lawfully
present in the United States pursuant to 8 USC § 1101
et seq.; or

c. An afien lawfully admifted under authority of the
Indochina Migration and Refugee Assistance Act of
1975 22 USC § 2601 et seq.;

2. Is cerified by a licensed physician to be HIV positive;

3. s certified by a licensed physician fo be unable fo
work or to have a substantial likelihood of being unable
o work within three months of the dale of the physician's
cattification due to the HIV infection;

4. Is eligible for continuation of group health insurance
plan benefits through the employer and the provisions of
the Consolidated Omnibus Budget Reconciliation Act
(COBRA) of 1985, or for continuation of benefits under
any lype of health insurance plan unless DMAS has
reason {o believe it is not cost effective;

5. Has family income no greafer than 200% of the
poverty level;

6. Has countable liguid assets no more than $10,000 in
value; and

7. Is not eligible for Medicaid.

12 VAC 30-100-270. Defermination of countable income and
figuid assels.

When determining eligibility for the HIV Premium
Assistance Program, the countable income and assets of
each applicant shalf be determined as follows:

1. Income shall include total projecied family income for
the year beginning with the month of application to the
program, including but not limited to:

a. Wages;
b. Commissions and fees;

¢. Salaries and tips;

d. Profit from selfemployment
e. Dividends or interest income;
f. Disability benefits;

g. Unemployment;

h. Pension or retirement.

2. Countable liquid assets shall include assets available
as of the dale of the application which are convertible to
cash. The following liquid assets shall be counted when
determining eligibilify:

a. Savings accounts;

o

. Checking accounts;
¢. Money markef certificates;
d. Cerlificates of deposit;
e. Mutual funds;
f. Stocks and bonds.
12 VAC 30-100-280. Program application and enroliment.

A. Any person requesting participation in the prograimn shall
be given the opportunity to file an application and, if
determined eligible by the program, shall be enrolfed in
accordance with the provisions of this part within established
funding constraints.

B. An applicant or applicant's representafive shall
complete an application on the form designafed by the
prograr. The program may request additional
documentation for eligibility determination purposes as it
deems necessary.

C. An unmarried child younger than 18 years old shall
have a represeniative complete and sign the application,

D. Applications shall conform with the requirements of this
part and those set forth by the program. Applicants shall be
determined ineligible without prejudice when they fail to
provide information sufficient for the determination of
eligibility.

E. An applicant or applicant's representative shall sign a
statement authorizing the program to verify from any source,
including banks and public or private agencies providing
monetary benefits, qualifying information submitted fo the
program as part of the application process. Refusal to sign
an authorization shall be considered failure fto provide
sufficient information, and applicants shall be determined
ineligible in accordance with the provisions of this policy.

F. Eligibility determination shall be made promplly, not
later than 30 days from the date of receipt of the completed
application by the program.

G. An applicant or applicant's representative may
voluntarily withdraw the application at any lime without
prejudice.

H. An individual previously determined ineligible for
program benefits may submit a new application at any time.

Virginia Register of Regulations




Proposed Regulations

I Program enrollment shall be effective on the day
eligibility is approved.  Premium payments for health
insurance coverage beginning on the first day of the month
following eligibility shall start as long as there is available
funding.

12 VAC 30-100-290. Changes in eligibility.

A. The program will prompltly redeterrnine eligibility when it
receives information conceming an enrollee’s circumstances
that may affect eligibility.

B. The enrollee or representative shall notify the program
within 10 working days of any changes in circumstances
which would affect continuing eligibility, including but not
limited to:

1. Sale, transfer or change of the value of assels;
2. Change in income,

3. Change in name or address;

4. Change in COBRA eligibility.

C. If any changes in status result in an enrollee no fonger
qualifying for the program, the enroflee shall be considered
ineligible for program benefits and enrollment shall be
canceled. The canceliation shall be effective on the last day
of the month in which notice has been given consistent with
12 VAC 30-100-320. The program shalf notify the enrollee of
its determination in wnting, and inform the enrollee of any
legal rights to appeal the decision pursuant to the notification
requirements of this policy.

D. Failure to make such required notification may be
considered to be fraudulent and may be addressed pursuant
to the department's fraud prevention and control policies (12
VAC 30-100-360).

12 VAC 30-100-300. Enrollee openings.

A. The number of enrollees in the program shall be limited
lo the number that can be covered by the program’s available
funding as reflected in available openings. DMAS shall
project the expenditures for the curent and expected
enrollees and funding levels for the program to determine the
number of available enrollee openings.

B. Initial available openings in the program shall be filled
based on the applicant's date of completed application. In
the event that more than one application is received on any
one day, applicants shall be considered based on the order
of the day and month of the applicant's birth, with January
being month one.

C. Should the number of applications exceed available
funding af any time, a waiting list shall be maintained by the
program of applicants who are determined to be eligible for
the program but for whom openings are not available when
the eligibility determinations are made.

1. Available openings shalf be filled from the waiting list
on a first come, first served basis, using the same criteria
defined in 12 VAC 30-100-300.

2. If an opening becomes available, the applicant shalf
be notified in writing by the program. The applicant must

provide any necessary information to the program fo
verify that he is still efigible within 10 days of receiving
such notification. The 10-day period may be extended
by the program for just cause. If determined o be stilf
sligible, the applicant shall be enrofled,

3. At the end of three months from the date of
application, and every three months thereafter, If an
opening has not yef become available, each applicant
may be contacted by DMAS to verify the applicant's
interest in remaining on the waiting list. Al these
contacts, applicants may be requested to inform the
program of changes in the confents of their applications.
Af such time as funding becomes available for waiting list
applicants, DMAS shall reexamine the applications for
program qualifications.

12 VAC 30-100-310. Authorization for benefits.

Authorization for benefits under this program shall be
granfed untif program termination, unless the recipients
status changes so that he no longer meets the eligibility
crifena.

12 VAC 30-100-320. Noiification.

The program shall inform an applicant, eniolles or the
representative of the individual's legal rights and obligations
and give written notice of the folfowing.

1. The final delermination on an application, which shall
include the reason or reasons if an applicant is found
ineligible;

2. The imminent expiration of program authority and
funding;

3. A nofice of action to deny, cancel, or suspend
program benefits which shall:

a. Include a statement of the proposed action, the
reason for the action, and the regulatory authorily for
the action;

b. Include notification of the right to appeal the action,

c. Be mailed al least 15 calendar days before the
effective date of the action.

12 VAC 30-100-330. Appeals.

A, An applicant, enrollee, or representative who is
dissatisfied with a decision, action, or inaction of the program
may request and shall be granted an opportunily to appeal,
as provided for under the department's Client Appeals
Reguiations (12 VAC 30-110-10 through 12 VAC 30-110-
380).

B. The applicant or enrollee shall request in writing
reconsideration from the HIV Premium Assistance Frograrm
within 15 days of the denial nofice. DMAS will respond within
five days to this request for reconsideration. If the applicant
or enrollee shill disagrees with DMAS' decision, he shall have
the right to file an appeal in accordance with the department's
Client Appeals Regulations.

C. An enrollee shall be notified in writing by the program
that the program shall be responsible for the paymeni of
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health insurance premiums until the appeal process s
concluded. If the appeal results in the enrollee being found
ineligible for the program, the program shall seek recovery in
accordance with the department’s recovery policies.

D. If an applicant is found eligible for the program as a
result of an appeal, the program shalf reimburse the applicant
directly for premiums which were paid, beginning with a
premium payment for the month following the decision that
was the subject of appeal. The applicant shall provide proof
of payment of premiums,

E. Cases on appeal which are in current payment stalus
shall be considered filled enrollee openings until the appeal
process has been completed.

12 VAC 30-100-340. Health insurance premium payments.

A. Premium payments shall he made fo the employer, the
insurer, or the enrollee, according to procedures established
by the program.

B. Applicants and enrollees shall provide information as
may be necessary for the payment of health insurance
premiums by the program, including but not limited to the
name and address of the employer or health insurance
company, the last day of employment, the type of policy, the
amount of the premium, and the date by which the premium
must be paid.

C. Paymenis under this program are limited to the cost of
the health insurance premium currently in effect and shall not
include copayments, deductibles, or any other costs incurred
by the enrollees.

12 VAC 30-200-350. Recovery.

in all cases in which program benefits have been
incorrectly paid or paid during an appeal in which the
program action was upheld, the program shall seek recovery
from the payee, according to the department's recovery
policies.

12 VAC 30-100-360. Fraud.

Cases of suspected misrepresentation or fraud shall be
investigated according to the department’s fraud prevention
and control policies and any other applicable statutory
provision,

12 VAC 30-100-370. Confidentiality.

All information maintained by the program containing
personal data including namie, address, employer, insurance
company, HIV status, application to or enrollment in the
program, and any other information which could identify or
reasonably be used fo identify any applicant or enrollee in the
program shall be maintained in confidence according to all
applicable DMAS policies and procedures and any other
applicable laws or regulations. Such information shalfl not be
disclosed to any individual or organization without the written
and dafed . consent of the applicant, enrollee, or
represeniative.
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Department of Medical Assistance Services
HIPP Unit, Division of Client Services

600 E. Broad Street, Suite 1300

Richmond, VA 23219

(804) 2254236

HIV PREMIUM ASSISTANCE PROGRAM
APPLICATION

The information on this form will be used in determining cligibility for the HIV Heaith Insurance Premium Assistance Program.
All questions must be compieted, and the form must be signed by the applicant or the applicant’s representative,

All information on this form will be maintained in the strictest confidence. It will not be disclosed without written consent from
you or your representative. .
To help us process the application as quickly as possible and avoid a break in coverage under your insurance plan, the foliowing

information st be submitted with the compicted application form:

3 e  Physician's Verification Form
i e acopy of your insurance card
| s acopy of your mest recent pay stub or tax retam

If you wish to enroit or are currently enrolled in a COBRA plan, you are responsible for any premium payments until eligibility is

| determined.
_ PART A —APPLICANT -5 ik o o 80 niar
i Last Name First Name MI
. 0 Mr.
O Mrs.
' O Ms.
Yot_lr Address City State Z1p
Telephone Number Date of Birth - | Sex Currently Enrolled in Medicaid
Home: ( ) . ' ’ .
Work: ( ) . . . OM OF 0 Yes 0O Neo
Number of Dependents in Househoid . Virginia Resideny
. O Yes O No

3 PART B - INSURANCE
" Name of Insurance Company Policyholder Name
Address of Insurance Company City State ZIP
Effective Date of policy Type of Coverage Copy of insurance
' ' card attached?
I3 Employee Only
0 Family . O Yes O Na
O Other (explain)
Monthly Premiums under COBRA Date COBRA eligibility began, or wiil become effective:
i Date COBRA eligibility will end (shouid be 18 or 29 months after above
s date):
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PART C - EMPLOYER INFORMATION

Employer providing coverage: Countact (Group Administrator):
Address: Phone #:
- )

PART D - INCOME .AND ASSET STATEMENT

INCOME ASSETS
Please list the following family sources of income on an annual basis; Tota! family assets
Wages Savings accounts )
Commissions and fees Checking accounts
Salaries and tips Money market certificates
Profit from self-employment Certificates of deposit
Dividends or interest income Mutual funds
Disability benefits Stocks and bonds

Unemployment

Pension ot retirement

Other (describe)

Total: (cannot exceed 200% of federal poverty guidelines) Total: (cannot exceed $10,000)

Please note! all income and asset information is subject 1o further verificartion.

PARTE - PAYMENT INFORMATION

Please indicate the address to which your COBRA payments should be mailed. I there is a particular account number or person
involved, please indicate that:

Name of Company

Address City State | ZIP

Telephone Number ‘ Account #

C

Aftention to:
{person ard depariment)

READ CAREFULLY BEFORE SIGNING

@ lassume full resporsidifiry for the accuracy af the statertents on this form. } underttorad that the Deportment of Medical Assisiance Services will use these siatemenis to determune
my eligibitiiy for the HIY Health insuranice Premium Assiugice Program,

@ fund d that | apy to reimb the Deportinent for any mancy received by me or paid en ey dehalf to which [ was not entitied

& ! undrr:laldl)wr if available funding is odligaicd, my name will be ploced on o warsing {ist for three momhs. §f [ am yiill jrteresied .n the program after that iime, it is my
mpomrbnhry te reapply to the program.

@ fagn'z ta Fepont any changes in miy circwnistances io the HIV Healtk lnsurance Premiuny mmmcz Progrom wihin ]9 days, mchuding chunges in income, resources, employment,
coverage, previvm omound, and my ddress,

e i am aware that Vlrg:ma Lanws provide that envone who abiatis or Iries [0 0Ridin oF who helps T person 10 abiatn pahiic assisiance w which the person 15 it enrided 1 gudiy of
violating the laws of the Siate of Virginia, smeluding the Cade of Virginia Sections 12.1-121.2 throuwgh 3214 and 61.1-124

J A capy of the HIV Health Invurance Premium Auistace Progeam policies has been prvided 1o me. By my nignare below, | certify | have regd and understand these policies and
agree ta be dound by them for purposes of iny appiication for andior receipt of heaefits ynder this progrom,

SIGNATURES

Under penalty of perjury, [ certify that the statements 1 have made are true and correct to the best of my knowledpe and belief,

Signature of the Appiicant; Date:

If the Applicant was assisted in filling out this application, name of preparer

Relationship to Applicant: Organization:
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Leparunent o1 Medical AssIStance senvices
HIPP Unit, Division of Client Services

600 E. Broad Street

Richmond, VA 23219

(804) 2254236

HIV PREMIUM PAYMENT PROGRAM
PHYSICIAN'S VERIFICATION FORM

Please complete this section and give this form 1o your physician, Once the form is compicted you should then mail i, along with
vour application, to the address below. If the form wust be left with your physician. either you or your physician must submi it
within ten days to the address below: : :

HIFP UNIT
DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
660 E. BROAD STREET, SUITE 1300
RICHMOND, VA 23219 -
(804) 225-4236

To Be Campleted by the Applicant
Patient Last Name: First Name: MI
3 Mr.
[ Mrs,

‘ O Ms.

; Address: . City: State; Zip:
Sccial Secunty Number: Date of Birth:

Authorization for Release of Information

o : .

- 1 hereby authorize my physician named below to furnish the Virginia Departiment of Medical Assisiance confidential medical
: information for the purpose of determining my eligibifity for the HIV Health Insurance Premium Pavment Program.
! . ' !

Date:

I Patient's Name:

|
| : '
: ! I To Be Completed by the Applicant's Physician

The applicant has tested positive for Human Immunodeficiency Virs (HIVY: O Yes [J No

Islhcapplica.nlSﬁll-\\'orking: O Yes - 0O No

S If the applicant is still working, it is my judgment that there is & substantial likelibood that within appraximately three manths
P this patient will be unable to work because of HV-related disease. 0O Yes O No

Physician's Name: Telephone Number:

Office Address: Citw State: Zip:

| Signature: L Date:

THIPPHIMEORRHIVVERIF.DOT

VA.R. Dec. No. R97-175; Filed December 4, 1996, 11:28 a.m.
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BOARD FOR COSMETOLOGY

REGISTRAR'S NOTICE; The following fee reductions filed
by the Board for Cosmetology are exempt from Article 2 of
the Administrative Process Act in accordance with § 9-
6.14:41 C 9 of the Code of Virginia, which exciudes
regulations of the regulatory boards served by the
Department of Professional and Occupational Regulation
pursuant to Title 54.1 which are limited to reducing fees
charged to regulants and applicants.

Title of Requlation: 18 VAC 55-Z2-10 et seq. RBoard for
Cosmetology Regulations (amending 18 VAC 55-22-170,
18 VAC 55-22.270, 18 VAC 55-22-300, and 18 VAC 55-22-
310).

Statutory Authority; §§ 54.1-201 and 54.1-1202 of the Code
of Virginia.
Effeciive Date: February 1, 1897,

Summary:

‘The amendments reduce the fees charged to applicants
for licensure and cerlification and for renewal of licenses
and certifications.

Agency Contact: Copies of the regulation may be obtained
from Karen W. O'Neal, Assistant Director, Department of
Professional and Occupational Regulation, 3600 West Broad
Street, Richmond, VA 23230, telephone (804) 367-8552.

18 VAC 55-22-170. Application fees.

All fees are nonrefundable and shall not be prorated.
Application fees are valid for a period of one year from the
date of receipt. Application fees shall be as follows:

Cosmetology license by endorsement $60 $30
Cosmetology salon $120 $100
Cosmetology instructor license
by endorsement 75 $55
Mail technician license by endorsement $50 $30
Nail salon $120  $100
Nail technician instructor license
by endorsement $75 $55
Bad check penalty $25
18 VAC 55.22-270. Application fees.

Application fees shall be as follows:
Nail technician school $148  $125
Cosmetology school without
a nail technician program $H45 B125

Cosmetology school offering

a nail technician program $180  $150
Licensed cosmetology school
adding a nail technician program $45 $25
18 VAC 55-22-300. Renewal fees.

A. All fees are nonrefundable.

B. Renewal fees shall be as follows:
Cosmetology license $46 $25
Cosmetology license with instrucior
cerificate $80 $40
Cosmetology salon license $108 $85
Cosmetology school license $140 120
Nail technician license $45 $25
Nail technician license with instrugtor
certificate $60 $40
Nail salon license $406 $85
Nail school license 8140  $120

18 VAC 55-22-310. Failure fo renew,;
required. :

reinstatement

A. When a licensed or certified individual or entity fails to
renew its license or certificate within 30 days following its
expiration date, the licensee or certificate holder shall apply
for reinstatement of the license or certificate by submitting to
the Department of Professional and QOccupational Regulation
a reinstatement application and reinstatement fee as follows:

Cosmetology license $150 $75
" Cosmetology license with instructor

certificate 80  $140
Cosmetology salon license $250 185
Casmetology school license $300 220
Nail technician license $460 $75
Nail technician license with instructor

certificate $180 140
Nail salon license §250 185
MNail school license £360 $220

B. The application for reinstatement for a school shall
provide the reasons for failing to renew prior to the expiration
date, a notarized statement that all students currently
enrolled or seeking to enroll at the school have been notified
in writing that the school's license expired on December 31 of
the last even numbered year. All of these materials shall be
called the application package. Reinstatement will be
considered by the board if the school consents to and
satisfactorily passes an inspection of the school and its
records maintained in accordance with 18 VAC 55-22-250 of
this chapter by the Depariment of Professional and
Occupational Regulation. Pursuant to 18 VAC 55-22-320,
upon receipt of the reinstatement fee, application package,
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and inspection results, the board may reinstate the school's'

license or require requalification or both. If the reinstatement
application package and reinstatement fee are not received
by the board within six months following the expiration date of
the school's license, the board will notify the testing service

_that prospective graduates of the unlicensed school are not

acceptable candidates for the exam.

C. When a cosmetologist or nail technician fails to renew
his license within two years following the expiration date, the
licensee may be required to submit-the reinstatement fee
outlined in subsection A of this section and may be reguired
fo pass the appropriate examination(s) in order to be
reinstated.

D. When a cosmetology instructor or nail technician
instructor fails to renew his certificate within two years
following the expiration date, the certificate holder may be
required to requalify for licensure as outlined in 18 VAC 55-
22-110 and 18 VAC 55-22-120.

E. The date a renewal fee is received by the Department of
Professional and Occupational Regulation, or its agent, will
be used to determine whether a penalty fee or the
requirement for reinstatement of a license or certificate is
applicable.

F. When a license or cerificate is reinstated, the licensee

or certificate holder shall be assigned an expiration date two.

years from the date of reinstatement,

G. A licensee or certificate holder who reinstates his
license or certificate shall be regarded as having been
continuously licensed or certified without interruption.
Therefore, a licensee or certificate holder shall remain under
the disciplinary authority of the board during this entire period
and may be held accountable for its acfivities during this
period. A licensee or certificate holder who fails to reinstate
his license or certificate shall be regarded as unlicensed or
uncertified from the expiration date of the license or
certificate forward. Nothing in this chapter shall divest the
board of its authority to discipline a licensee or certificate
holder for a violation of the law or regulations during the
period of time for which the individual was licensed or
certified.

H. Five years after the expiration date on the license or
certificate, reinstatement is no longer possible. To resume
practice, the former licensee or certificate holder shail reapply
for licensure or certification as a new applicant, meeting
current application requirements,

VA.R. Doc. No. R87-172; Filed December 3, 1898, 11:57 am.

DEPARTMENT OF HEALTH (STATE BOARD OF)

Title of Regulation: 42 VAC 5.220-10 et seq. Virginia
Medical Care Facilities Certificate of Public Need Rules
and Regulations (amending 12 VAC 5-220-10, 12 VAC 5-
220-20, 12 VAC 5-220-40, 12 VAC 5-220-70, 12 VAC 5.220-
110, 12 VAC 5-220-140, 12 VAC 5-220-150, 12 VAC 5-220-
200, 12 VAC 5-220-210, 12 VAC 5-220-230, 12 VAC 5-220-
250, 12 VAC 5-220-270, and 12 VAC 5-220-320 through 12
VAC 5-220-390; adding 12 VAC 5-220-325 through 12 VAC

5-220-500; and repealing 12 VAC 5-220-320 through 12
VAC 5-220-400).

Statutory Authority: §§ 32.1-12 and 32.1-102.1 of the Code
of Virginia.

Effective Date: January 24, 1997,

Summary:

The changes are in response fo amendments fo the
Certificate of Public Need (COPN)} Law that became
effective on July 1, 1996, through the passage of HB
1302 from the 1996 Session of Virginia's General
Assembly. The regulations establish a distinct process
for acceptance and consideration of requests for COPNs
which invoive the establishment of nursing home
facifities or an increase in the tofal number of nursing
home facility beds at an existing medical care facility.

No substantial changes were made afler the regufation
was published in the proposed version. The two chief
nonsubstantive changes were expansion of the number
of review cycles for non-Request for Application nursing
home projects from two per year to six per year (12 VAC
5-220-200), and revision of the conditioning authority
language in both the standard review process (12 VAC
5-220-270) and new nursing home bed review process
{12 VAC 5-220-420).

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

Agency Contact; Paul Parker, Director, Division of Certificate
of Public Need, Office of Health Facilities Regulation,
Department of Health, 3600 West Broad Street, Suite 216,
Richmond, VA 23230, telephone (804) 367-2126.

12 VAC 5-220-10. Definitions.

The following words and terms, when used in this chapter,
shall have the following meanings, unless the context clearly
indicates otherwise:

"Acquisition” means an expenditure of $600,000 or more
that changes the ownership of a medical care facility. It shall
also include the donation or lease of a medical care facility.
An acquisition of a medical care facility shall not include a
capital expenditure involving the purchase of stock.

“Amendment” means any modification to an application
which is made following the public hearing and prior to the
issuance of a certificate and includes those factors that
constitute a significant change as defined in this chapter, An
amendment shall not include a modification to an application
which serves to reduce the scope of a project.

"Applicant* means the owner of an existing medical care
facility or the sponsor of a proposed medical care facility
project submitting an application for a certificate of public
need.

"Application® means a prescribed format for the
presentation of data and information deemed necessary by
the board to determine a public need for a medical care
facility project.
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*Application fees” means fees required for a project
application and application for a significant change. Fees
shall not exceed the lesser of 1.0% of the proposed capital
expendifure or cost increase for the project or $10,000.

"Board” means the State Board of Health,

"Capital expenditure” means any expenditure by or in
behalf of a medical care facility which, under generally
accepted accounting principles, is not propetly chargeable as
an expense of operation and maintenance. Such expenditure
shall also include a series of related expenditures during a
12-month period or a financial obligation or a series of related
financial obligations made during a 12-month period by or in
behalf of a medicai care facility. Capital expenditures need
not be made by a medical care facility so long as they are
made in behalf of a medical care facility by any person. See
definiiion of "person.”

"Certificate of public need” means a document which
legally -authorizes a medical care facility project as defined
herein and which is issued by the commissioner to the owner
of such project.

"Clinical health service” means a single diagnostic,
therapeutic, rehabilitalive, prevenlive or palliative procedure
or a series of such procedures that may be separately
identified for billing and accounting purposes,

"Commissioner” means the State Health Commissioner
who has authority o make a determination respecting the
issuance or revocation of a ceriificate.

"Competing applications" means applications for the same
or similar services and facilities which are proposed for the
same planning district or medical service area and which are
in the same review cycle. See 12 VAC 5-220-220.

“Completion” means conclusion of construction activities
necessary for substantial performance of the contract.

"Construction” means the building of a new medical facility
or the expansion, remodeling, or alteration of an existing
medical care facility.

-"Construction, initiation of" means that a project shall be
considered under construction for the purpose of cettificate
extension determinations upon the presentation of evidence
by the owner of. () a signed construction contract; (i) the
completion of short term financing and a commitment for long
term (permanent) financing when applicable; (i) the
completion of predevelopment site work; and (iv) the
completion of building foundations.

"“Date of issuance” means the date of the commissioner's
decision awarding a certificate of public need.

"Depariment” means the State Department of Health,

"Designated medically underserved areas" means (i) areas
designated as medically underserved areas pursuant to §
32.1- 122.5 of the Code of Virginia; (i) federally designated
Meadically Underserved Areas (MUA);, or (i) federally
designated Health Professional Shortage Areas (HPSA).

"Ex parfe” means any meeting which takes place between
(i) any person acting in behalf of the applicant or holder of a
cerlificate of public need or any person opposed io the

issuance or in favor of the revocation of a certificate of public
need and (i) any person who has authority in the department
to make a decision respecting the issuance or revocation of &
certificate of public need for which the department has not
provided 10 days writien notification to opposing parties of
the time and place of such meeting. An ex parte contact
shall not include a meeting between the persons identified in
(i} and staff of the department.

"Gamma knife surgery” means slereotactic radiosurgery,
where stereotactic radiosurgery is the noninvasive
therapeutic procedure performed by directing radiant energy
beams from any source at a treatment target in the head to
produce tissue destruction. See definition of "project.”

"Health planning region” means a contiguous geographical
area of the Commonwealth with a population base of at least
500,000 persons which is characterized by the availability of
multiple levels of medical care services, reasonable travel
time for tertiary care, and congruence with planning districts.

"Informal fact-finding conference” means a conference held
pursuant to § 9-6.14:11 of the Code of Virginia.

"Inpafient beds" means accommodations within a medical
care facility with contintious support services (such as food,
laundry, housekeeping) and staff to provide health or health-
related services to patients who generally remain in the
medical care facility in excess of 24 hours.  Such
accommodations are  known by varying nomenclatures
including but not limited to: nursing beds, intensive care
beds, minimal or self care beds, isolation beds, hospice beds,
observation beds equipped and staffed for overnight use, and
obstetric, medical, surgical, psychiatric, substance abuse,
medical rehabilitation and pediatric beds, including pediatric
bassinets and incubators. Bassinets and incubators in a
maternity departrment and beds located in labor or birthing
rooms, r&covery rooms, emergency rooms, preparation or
anesthesia inductor rooms, diagnostic or treatment
procedures rooms, or on-call staff rooms are excluded from
this definition.

"Medical care facilify” means any institution, place,
building, or agency, at a single site, whether or not licensed
or required to be licensed by the board or the State Mental
Health, Mental Retardation and Substance Abuse Services
Board, whether operated for profit or nonprofit and whether
privately owned or operated or owried or operated by a local
governmental unit, (i) by or iri which facilities are maintained,
furnished, conducted, operated, or offered for the prevention,
diagnosis or treatment of human disease, pain, injury,
deformity or physical condition, whether medical or surgical,
of two or more nonrelated mentally or physically sick or
injured persons, or for the care of two or more nonrelated
persons requiring or receiving medical, surgical, or nursing
attention or services as acute, chronic, convalescent, aged,
physically disabled, or crippled or (i) which is the recipient of
reimbursements from third party health insurance programs
or prepaid medical service plans. For purposes of this
chapter, only the following medical care facility classifications
shall be subject to review:

1. General hospitals.

2. Sanitariums.
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3. Nursing homes.

4, Intermediate care facilities.
5. Extended care facilities.

6. Mental hospitals.

7. Mental retardation facilities.

8. Psychiatric hospitals and intermediate care facilities
established primarily for the medical, psychiatric or
psychological treatment and rehabilitation of alcoholics
or drug addicts.

9. Specialized centers or clinics or that portion of a
physician's office developed for the provision of out-
patient or ambulatory surgery, cardiac catheterization,
computed tomographic (CT) scanning, gamma knife
surgery, lithotripsy, magnetic resonance imaging (MR,
magnetic source imaging (MSIl), positron emission
temographic (PET) scanning, radiation therapy, single
photon emission computed tomography (SPECT)
scanning, or such other specialty services as may be
designated by the board by chapter.

10. Rehabilitation hospitals.

For purposes of this chapter, the following medical care
facility classifications shall not be subject to review:

1. Any facility of the Department of Mental Health, Mental
Retardation and Substance Abuse Services.

2. Any nonhospital substance abuse residential
treatment program operated by or contracted primarily
for the use of a community services board under the
Department of Mental Health, Mental Retardation and
Substance Abuse Services Comprehensive Plan.

3. Any physician's office, except that portion of the
physician's office which is described in subdivision 9 of
the definition of "medical care facility."

"Medical service area"” means the geographic territory from
which at least 75% of patients come or are expecled to come
to existing or proposed medical care facilities, the delineation
of which is based on such factors as population
characteristics, natural geographic boundaries, and
transportation and trade patterns, and all parts of which are
reasonably accessible io exisling or proposed medical care
facilities.

“Modemization" means the alteration, repair, remodeling,
replacement or renovation of an existing medical care facility
or any part thereto, including that which is incident to the
initial and subsequent installation of equipment in a medical
care facility. See definition of "construction.”

"Operating expenditure” means any expenditure by or in
behalf of a medical care facilty which, under generally
accepted accounting principles, is properly chargeable as an
expense of operation and maintenance and is not a capital
expenditure.

"Operator" means any person having designated
responsibility and legal authority from the owner to administer
and manage a medical care facility. See definition of
"owner."

"Other plans" means any pian(s) which is formally adopted
by an official state agency or regional health planning
agency and which provides for the orderly planning and
development of medical care facilities and services and
which is not otherwise defined in this chapter.

"Owner” means any person who has legal responsibility
and authority to construct, renovate or equip or otherwise
control a medical care facility as defined herein.

"Person” means an individual, corporation, partnership,
association or any other legal entity, whether governmental or
private. Such person may also include the following:

1. The applicant for a certificate of public need;

2. The regional health planning agency for the health
planning region in which the proposed project is to be
located;

3. Any resident of the geographic afea served or to be
served by the applicant;

4. Any perscn who regularly uses health care facilities
within the geographic area served or to be served by the
applicant;

5. Any facility or health maintenance organization (HMO)
established under § 38.2-4300 et seq. of the Code of
Virginia which is located in the health planning region in
which the project is proposed and which provides
services similar to the services of the medical care
facility project under review;

6. Third party payors who provide health care insurance
or prepaid coverage to 5.0% or more patients in the
health planning region in which the project is proposed
to be located; and

7. Any agency which reviews or establishes rates for
health care facilities.

“Physician’s office” means a place, owned or operated by a
licensed physician or group of physicians practicing in any
legal form whatscever, which is designed and equipped
solely for the provision of fundamental medical care whether
diagnostic, therapeutic, rehabilitative, preventive or palliative
to ambulatory patients and which does not participate in cost-
based or facility reimbursement from third party health
insurance programs or prepaid medical service plans
excluding pharmaceuticals and other supplies administered
in the office. See definition of "medical care facility."

"Planning district” means a contiguous area within the
boundaries established by the Department of Planning and
Budget as set forth in § 15.1-1402 of the Code of Virginia.

"Predevelopment site work"” means any preliminary activity
directed towards preparation of the site prior to the
completion of the building foundations. This includes, but is
not limited to, soil testing, clearing, grading, extension of
utilities and power lines 1o the site.

“Primary medical care services” means first-contact,
whole-person medical and health services delivered by
broadly trained, generalist physicians, nurses and other
professionals, intended to include, without limitation,
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obstetricslgynecology, family practice, internal medicine and
pediatrics.

“Progress” means actions which are reguired in a given
period of time to complete a project for which a certificate of
public need has been issued. See 12 MAG5-220-340-er 12
VAC 5-220-450, Demonstration of Progress.

"Project” means:

1. The establishment of a medical care facility. See
definition of "medical care facility.”

2. An increase in the total number of beds or operating
rooms in an existing or authorized medical care facility.

3. Relocation at the same site of 10 beds or 10% of the
beds, whichever is less, from one existing physical
facility to another in any two-year period; however, a
hospital shall not be required to obtain a certificate for
the use of 10% of its beds as nursing home beds as
provided in § 32.1-132 of the Code of Virginia.

4. The introduction into any existing medical care facility
-of any new nursing home service such as intermediate
care facility services, extended care facility services or
skilled nursing facility services except when such
medical care facility is an existing nursing home as
defined in § [ §-324+42and | 32.1-123 of the Code of
Virginia.

5. The introduction into an existing medical care facility
of any new cardiac catheterization, computed
tomography (CT), gamma knife surgery, lithotripsy,
magnetic resonance imaging (MRI), magnetic source
imaging (MSI}, medical rehabilitation, neonatal special
care services, obstetrical services, open heart surgery,
positron emission tomographic (PET) scanning, organ or
tissue transplant service, radiation therapy, single photon
emission computed tomography (SPECT), psychiatric,
substance abuse treatmen{, or such other specialty
clinical services as may be designated by the board by
regulation, which the facility has never provided or has
nof provided in the previous 12 months.

6. The conversion of beds in an existing medical care
facility to medical rehabilitation beds or psychiatric beds.

7. The addition or replacement by an existing medical
care facility of any medical equipment for the provision of
cardiac catheterization, computed tomography (CT),
gamma knife surgery, lithotripsy, magnetic resonance
imaging (MRI), magnetic source imaging (MSI), open
hearl surgery, positron emission tomographic (PET)
scanning, radiation therapy, single photon emission
computed tomography (SPECT), or other specialized
service designated by the board by regulation, except for
the replacement of any medical equipment identified in
this part which the commissioner has determined to be
an emergency in accordance with 12 VAC 5-220-150.

capifal
expenditure of $5 million or more, nof defined as
reviewable in subdivisions 1 through 7 of this definition,
by or in behalf of a medical care facility. However,
capital expendifures between $1 miflion and $5 miflion
shall be registered with the commissioner. ]

"Public hearing” means a proceeding conducted by a
regional health planning agency at which an applicant for a
certificate of public need and members of the public may
present orat or written testirmony in support or opposition to
the application which is the subject of the proceeding and for
which a verbatim record is made. See subsection A of 12
VAC 5-220-230.

"Regional health plan" means the regional plan adopted by
the regional health planning agency board.

"Regional health planning agency" means the regional
agency, including the regional health planning board, its staff
and any component thereof, designated by the Virginia
Health Planning Board to perform health planning activities
within a health planning region,

"Schedule for complefion” means a timetable which
identifies the major aciivities required to complete a project
as identified by the applicant and which is set forth on the
ceriificate of public need. The timetable is used by the
commissioner to evaluate the applicant's progress in
completing an approved project.

"Significant change" means any alteration, modification or
adjustment to a reviewable project for which a certificate of
public need has been issued or requested following the
public hearing which:

1. Changes the site;

2. Increases the capital expenditure amount authorized
by the commissioner on the certificate of public need
issued for the project by 10% or more;

3. Changes the service(s) proposed to be offered;

4. Extends the schedule for completion of the project
beyond three years (36 months) from the date of
certificate issuance or beyond the time period approved
by the commissioner at the date of certificate issuance,
. whichever is greater. See $2-VAL-5-220-330 12 VAC 5-
220-440 and 12 MAC-5-220-340 72 VAC 5-220-450.

"Standard review process" means the process utilized in
the review of all certificate of public need requests with the
exceplion of:

1. Certain bed relocation, equipment replacement, and
new service introduction projects as specified in 12 VAC
5-220-280;

2. Cerfain projects which involve an increase in the
number of beds in which nursing facility or extended care
services are provided as specified in 12 VAC 5-220-325.
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"State Medical Facilities Plan" means the planning‘

document adopted by the Board of Health which shali
include, but not be limited to (i) methodalogies for projecting
need for medical care facility beds and services; ii} statistical
information on the avallability of medical care facilities and
services; and (i) procedures, criteria and standards for
review of applications for projects for medical care facilities
and services. The most recent applicable State Medical
Facilities Plan shall remain in force until any such chapter is
amended, modified or repealed by the Board of Health,

"Virginia Health Planning Board" means the statewide
health planning body established pursuant to § 32.1-122.02
of the Code of Virginia which serves as the analytical and
technical resource to the Secretary of Health and Human
Resources in matters requiring health analysis and planning.

12 VAC 5-220-20. Authority for regulations.

The Virginia Medical Care Facilities Certificate of Public
Need Law, which is codified as §§ 32.1-102.1 through 32.1-
102.11 of the Code of Virginia, requires the owners or
sponsors of medical care facility projects to secure a
certificate of public need from the State Health Commissioner
prior to initiating such projects. Sections 32.1-102.2 and
32.1-12 and 32.1-145 of the Code of Virginia direct the Board
of Health to promulgate and prescribe such rules and
chapters regulations as are deemed necessary to effectuate
the purposes of this statute.

12 VAC 5-220-40. Administration of [ shapters chapter].
This chapter is administered by the following:

1. The Board of Health is the governing body of the State
Virginia Department of Health. The Board of Health has
the authority to promulgate and prescribe such rules and
regulations as it deems necessary to effectuate the
purposes of the Act.

2. The State Health Commissioner is the executive
officer of the State Virginia Department of Health, The
commissioner is the designated decision maker in the
process of determining public need under the Act.

12 VAC 5-220-70. Application of chapter.

Fhese-rulos—and-chaplers—have This chapter has general
applicability throughout the Commonwealth. The

requirements of the Virginia Administrative Process Act (§ 9-
6.14:1 et seq.) of the Code of Virginia apply to their
promuigation.

12 VAC 5-220-110. Requirements for registration of
certain capital expenditures of $1 million or more but
less than [ $2 $5 ] million.

At least 30 days before any person contracts o make or is
otherwise legally obligated to make a capital expenditure by
or on behalf of a medical care facility that is $1 million or
more but is Iess than [§2 $5] m|Ihon [and—éees—ne{—mvelve

- ] and has not been previously
authorlzed by the commlssmner the owner of any medical

care facmty as defined m these—ehap&er th:s chapter [ 5
] shall reglster

in writing such expenditure with the commissioner. The
format for registration shall include information concerning
the purpose of such expenditure and projected impact that
the expenditure will have upon the charges for services. For
purposes of registration, the owner shall include any person
making the affected capital expenditure. See definition of
"project.”

12 VAC 5-220-140. Requirements for health maintenance
organizations (HMO).

An HMO must obtain a certificate of public need prior to
initiating a project. Such HMO must also adhere to the
requirements for the acquisition of medical care facilities if
appropriate. See definition of "project’ and 42 VAG-5-220-
420 [ 2 VAC5-220-140 12 VAC 5-220-10].

12 VAC 5-220-150. Requirements for emergency
replacement of equipment; notification of decision.

The commissioner shall consider requests for emergency
replacement of medical equipment as identified in Part | of
this chapter. Such an emergency replacement is not a
"project" of a medical care facility requiring a certificate of
public need, To request authorization for such replacement,
the owner of such equipment shall submit information to the
commissicner to demonstrate that () the equipment is
inoperable as a result of a mechanical failure, Act of God, or
other reason which may hot be attributed to the owner and
the repair of such equipment is not practical or feasible; or (ji)
the immediate replacement of the medical equipment is
necessary to maintain an essential clinical health service or
to assure the safety of patients or staff.

For purposes of this section, "inoperable” means that the
equipment cannot be put into use, operation, or practice to
perform the diagnostic or therapeutic clinical health service
for which it was intended.

Within 15 days of the receipt of such requests the
commissioner will notify the owner in the form of a letter of
the decision to deny or authorize the emergency replacement
of equipment.

PART IV.
DETERMINATION OF PUBLIC NEED (REQUIRED
CONSIDERATIONS).

PART V.
STANDARD REVIEW PROCESS.

12 VAC 5-220-200. One hundred twenty-&ay review cycle.

The department shall review the following groups of
completed applications in accordance with the foliowing 120-
day scheduled review cycles and the following descriptions of
projects within each group, except as provided for in 12 VAC
5-220-220.
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BATCH
GROUP GENERAL DESCRIPTION REVIEW CYCLE
Begins  Ends
A General Hospitals/ Feb 10 Jun10
Obstetrical Services/ Aug 10 Dec8
Neonatal Special Care Services
B Open Heart Surgery/Cardiac Mar 10 Jul 8
Catheterization/Ambulatory Sep10 Jan 8
Surgery Centers/
Operating Room
Additions/Transplant
Services
c Psychiatric Facilities/ Apri0  Aug8
Substance Abuse Treatment/ Octi0 Feb7
iMental Retardation Facilities
D Diagnostic Imaging Facilities/ May 10 Sep 7
- Services Nov 10 Mar 10
E Medical Rehabilitation Beds/ Jun 10 Oct8
' Services Dec 10  Apr9
F Selected Therapeutic Facilities/ Jul 10 Nov 7
Services Jan 10 May 10
Mar—0—July-8
May-40—Sep-7
Jtly10—Nov 7
Sep-10—Jan—8

-_ e Nev10—Mar10
Nursing Home Beds Jan 10 May 10
at Retirement Communities/ [ Mar. 10 July 8 ]
Bed Relocations/Miscellaneous [ May 10 Sep. 7]
Expenditures by Nursing Homes Jufy 10 Nov. 7

{ Sep. 10 Jan. 8
MNov. 10 Mar. 10 ]

Batch Group A includes:
1. The establishment of a general hospital.

2. An increase in the total number of general acute care
beds in an existing or autharized general hospital.

3. The relocation at the same site of 10 general hospital
beds or 10% of the general hospital beds of a medical
care facility, whichever is less, from one existing physical
facility to any other in any two-year period.

4. The introduction into an existing medical care facility
of any new necnatal special care or obstetrical services
which the facility has not provided in the previous 12
months.

5. Any capital expenditure of [ $4 $5] million or more, not
defined as a project category included in Batch Groups B
through G, by or in behalf of a general hospital.

Batch Groub B includes;

i. The establishment of & specialized center, clinic, or
portion of a physician's office developed for the provision
of outpatient or ambulatory surgery or cardiac
catheterization services.

2. An increase in the total number of operating rooms in
an existing medical care facility or establishment of
operating rooms in a new facility.

3. The introduction into an existing medical care facility
of any new cardiac catheterization, open heart surgery,
or organ or tissue transplant services which the facility
has not provided in the previous 12 months.

4. The addition or replacement by an existing medical
care facility of any medical equipment for the provision of
cardiac catheterization services.

5. Any capital expenditure of [ $4 $5] million or more, not
defined as a project category in Batch Group A or Batch
Groups C through G, by or in bebalf of a specialized
center, clinic, or portion of a physician's office developed
for the provision of outpatient or ambulatory surgery or
cardiac catheterization services.

6. Any capital expenditure of [ $+ 35 ] million or more, not
defined as a project category in Batch Group A or Batch
Groups C through G, by or in behalf of a medical care
facility, which is primarily related to the provision of
surgery, cardiac catheterization, open heart surgery, or
organ or tissue transplant services. '

Batch Group C includes:

1. The establishment of a mental hospital, psychiatric
hospital, intermediate care facility established primarily
for the medical, psychiatric or psychological freatment
and rehabilitation of alcoholics or drug addicts, or mental
retardation facility. : :

2. Alincrease in the total number of beds in an existing or
authorized mental hospital, psychiatric  hospital,
intermediate care facility established primarily for the
medical, psychiatric or psychological treatment and
rehabilitation of alcoholics or drug addicts, or mental
retardation facility.

3. An increase in the total number of mental hospital,
psychiatric hospital, substance abuse treaiment and
rehabilitation, or mental retardation beds in an existing or
authorized medical care facility which is not a dedicated
mental hospital, psychiatric hospital, intermediate care
facility established primarily for the medical, psychiatric
or psychological treatment and rehabilitation of
alcoholics or drug addicts, or menial retardation facility.

4, The relocation at the same site of 10 mental hospital,
psychiatric hospital, substance abuse f(reatment and
rehabilitation, or mental retardation beds or 10% of the
mental hospital, psychiairic hospital, substance abuse
treatment and rehabilitation, or mental retardation beds
of a medical care facility, whichever is less, from one
existing physical facility to another in any two-year
pericd.

5. The introduction into an existing medical care facility
of any new psychiatric or substance abuse treatment
service which the facility has not provided in the previous
12 months.

6. Any capital expenditure of [ $31 $5 ] million or more, not
defined as a project category in Batch Groups A and B or
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Batch Groups D through G, by or in behalf of a mental

hospital, psychiatric hospital, intermediate care facility
established primarily for the medical, psychiatric or
psychological treatment and rehabilitation of alcoholics
or drug addicts, or mental retardation facility.

7. Any capital expenditure of [ $4 $5] million or more, not
defined as a project category in Batch Groups A and B or
Batch Groups D through G, by or in behalf of a medical
care facility, which is primarily related to the provision of
mental health, psychiatric, substance abuse treatment or
rehabilifation, or mental retardation services.

Batch Group D includes:

1. The establishment of a specialized center, clinic, or
that portion of a physician's office developed for the
provision of computed tomographic (CT) scanning,
magnetic resonance imaging (MRI), magnetic source
imaging (MSH, positron emission tomographic (PET)
scanning, or single photon emission computed
tomography (SPECT).

2. The introduction into an existing medical care facility
of any new computed tomography (CT), magnetic
resonance imaging (MRI), magnetic source imaging
{MSI), positron emission tomagraphic (PET) scanning, or
single photon emission computed tomography (SPECT)
services which the facilty has not provided in the
previous 12 months.

3. The addition or replacement by an existing medical
care facility of any equipment for the provision of
computed tomography (CT), magnetic resonance
imaging (MRI), magnetic source imaging (MSI), positron
emission tomographic (PET) scanning, or single photon
emission computed tomography (SPECT).

4. Any capital expenditure of [ $4 $5 ] million or more, not
defined as a project category in Batch Groups A through
C or Batch Groups E through G, by or in behalf of a
specialized center, clinic, or that portion of a physician's
office developed for the provision of computed
tomegraphic (CT) scanning, magnetic resonance
imaging (MRI), magnetic source imaging (MSI), positron
emission temographic (PET) scanning, or single photon
emission computed tomography (SPECT).

5. Any capital expenditure of [ $1 $5 ] million or more, not
defined as a project category in Batch Groups A through
C or Batch Groups E through G, by or in behalf of a
medical care facilily, which is primarily related to the
provisicn of computed tomographic (CT) scanning,
magnetic resonance imaging (MRI), magnetic source
imaging (MSI), positron emission tomographic (PET)
scanning, or single photon emission computed
tfomography (SPECT).

Batch Group E includes:
1. The establishment of a medical rehabilitation hospital.

2. An increase in the total number of beds in an existing
or authorized medical rehabilitation hospital,

3. An increase in the total number of medical
rehabilitation beds in an existing or authorized medical

care facility which is not a dedicated medical
rehabilitation hospital.

4, The relocation at the same site of 10 medical
rehabilitation beds or 10% of the medical rehabilltation
beds of a medical care facility, whichever is less, from
one existing physical facility to ancther in any two-year
period.

5. The introduction into an existing medical care facility
of any new medical rehabilitation service which the
facility has not provided in the previous 12 months.

6. Any capital expenditure of [ $+ §5 ] million or more, not
defined as a project category in Batch Groups A through
D or Batch Groups F and G, by or in behalf of a medical
rehabilitation hospital.

7. Any capital expenditure of { $4 $5] million or more, not
defined as a project category in Batch Groups A through
D or Batch Groups F and G, by or in behalf of a medical
care facility, which is primarily related to the provision of
medical rehabilitation services,

Batch Group F includes:

1. The establishment of a specialized center, clinic, or
that portion of a physician's office developed for the
provision of gamma knife surgery, lithotripsy, or radiation
therapy.

2. Introduction into an existing medical care facility of any
new gamma knife surgery, lithotripsy, or radiation
therapy services which the facility has never provided or
has not provided in the previous 12 months.

3. The addition or replacement by an existing medical
care facility of any medical equipment for the provision of
gamma knife surgery, lithotripsy, or radiation therapy.

4. Any capital expendiiure of [ $4 $5] million or more, not
defined as a project in Batch Groups A through E or
Batch Group G, by or in behalf of a specialized center,
clinic, or that portion of a physician's office developed for
the provision of gamma knife surgery, lithotripsy, or
radiation therapy.

5. Any capital expenditure of [ $3 $5 ] million or more, not
defined as a project in Batch Groups A through E or
Batch Group G, by or in behalf of a medical care facility,
which is primarily related to the provision of gamma knife
surgery, lithotripsy, or radiation therapy.

Batch Group G includes:

1. The establishment of a nursing home, intermediate
care facility, or extended care facility [ a¢ of } a confinuing
care retirerment community by a continuing care provider
registered with the State Corporation Commission
pursuant to Chapter 49 (§ 38.2-4900 ef seq.) of Title 38.2
of the Code of Virginia.

[ 2. The establishment of a nursing home, intermediate
care facility, or extended care facilily that does not
involve an increase in the number of nursing home
facility beds in Virginia when the capital expenditure for
such establishment is $5 milliori or more. | -
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[ 2 $3. | An increase in the total number of beds in an
existing or auvihorized nursing home, intermediate care
facility, or extended care facility [ af of | & continuing care
refirernent community by a confinuing care provider
registered with the State Corporafion Commission
pursuant o Chapter 49 (§ 38.2-4900 et seq.) of Tiile 38.2
of the Code of Virginia.

[ 4 An increase in the total number of beds in an
exisling or authorzed nursing home, intermediafe care
facility, or extended care facility that does not involve an
increase in the number of nursing home facility beds in
Virginia when the capital expenditure for such an
increase is §5 million or more. |

4. [ % 5 ] The relocation at the same site of 10 nursing
home, intermediate care facility, or extended care facility
‘beds or 10% of ithe nursing home, intermediate care
facility, or extiendad care facilily beds of a medical care
facility, whichever is less, from one physical facility to
another in any iwo-year period, when the capital
expendr‘fura for such refocation is $1 million or more,

& [ 4 6. ] Any capital expenditure of [ $4 $5 ] million or
more, not defined as & project category in Batch Groups
A through F, by or in behalf of a nursing home,
infermediate care facility, or extended care facility, which
does not increase the tolal number of beds of the facility.

Z [ & 7. ] Any capital expenditure of [ $1 5 ] million or
more, not defined as a project category in Batch Groups
A through F, by or in behalf of a medical care facility,
which is primarily related to the provision of nursing
home, intermediate care, or extended care services, and
does not increase the number of beds of the facility.

12 VAC 8-220.210. Reguests for application (RFA).

The commissioner may request the submission of
applications for hiz consideration which address a specific
need for services and facilities as identified in the State
Medical Faciliies Plan. The depariment shall give notice of
such RFA irr a newspaper of general circulation in the locality
or the planning district where the specific services or facility is
requested. Such notice shall be published at least 120 days
prior to the first day of the appropriate review cycle for the
type of project being requesied. A written copy of an RFA
shall also be available upon request from the department and
the regional healih planning agency in the appropriate
geographic area. The process for adoption of an RFA by the
commissioner Jfor projects other than nursing home bed

projects (see 12 VAC 5-220-325) shall be set forth in the
State Medical Facilities Plan.

12 VAC 5-220-230. Review of complete application.

A. Review cycle. At the close of the work day on the 10th
day of the month, the department shall provide written
notification to applicaints specifying the acceptance date and
review schedule of completed applications including a
proposed date for any informal fact-finding conference that
may be held. The regional health planning agency shall
conduct no more than two meetings, one of which must be a
public hearing conducied by the regional health planning
agency board or a subcommittee of the board and provide
applicants with an opportunity, prior to the vote, to respond to
any comments made about the project by the regional health
planning agency staff, any information in a staff report, or
commenis by those voting in completing its review and
recommendation by the 60th day of the cycle. By the 70th
day of the review cycle, the department shall complete its
review and recormmendation of an application and transmit
the same to the applicant(s) and other appropriate persons.
Such notification shall also include the proposed dale, time
and place of any informal fact-finding conference.

An informal fact-finding conference shall be heid when (i)
determined necessary by the department or (i) requested by
any person opposed to a project seeking to demonstrate
good cause at the conference. Any person seeking to
demonstrate good cause shall file, no later than seven days
prior to the conference, written notification with the
commissioner, applicant(s) and other competing applicants,
and regional heaith planning agency slating the grounds for
good cause,

For purposes of this section, "good cause” means that (i)
there is significant, relevant information not previously
presented at and not available at the time of the public
hearing, (ii) there have been significant changes in factors or
circumstances relating to the application subsequent to the
public hearing or (iii) there is a substantial material mistake of
fact or law in the department staff's report on the application
or in the report submitted by the regional health planning
agency. See § 9-6.14:11 of the Code of Virginia,

The commissioner shall render a final determination by the
120th day of the review cycle. Unless agreed to by the
applicant and, when applicabie, the parties to any informal
fact-finding conference held, the review schedule shall not be
extended.

B. Regional heaith planning agency required notifications.
Upon noftification of the acceptance date of & complete
application as set forth in subsection A of this section, the
regional health planning agency shall provide written
notification of its review schedule to the applicant. The
regional health planning agency shall notify health care
providers and specifically identifiable consumer groups who
may be affected by the proposed project direcily by mail and
shall also give notice of the public hearing in a newspaper of
general circulation in such county or city wherein a project is
proposed or a contiguous county or city at least nine days
prior to such public hearing. Such notification by the regional
health planning agency shall include; (i) the date and
location of the public hearing which shall be conducied on the
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application except as otherwise provided in these-rules-and

chapters this chapler, in the county or city wherein a project
is proposed or a contiguous county or city and (i) the date,
time and place the final recommendation of the regionai
health planning agency shall be made. The regional health
planning agency shall maintain a verbatim record which may
be a tape recording of the public hearing. Such public
hearing record shall be maintained for at least a one-year
time pericd following the final decision on a certificate of
public need application. See definition of "public hearing."

C. Ex parte contact. After commencement of a public
hearing and before a final decision is made, there shall be no
ex parte contacts between the State Health Commissioner
and any person acting on behalf of the applicant or holder of
a certificate or any person cpposed to the issuance or in
favor of revocation of a certificate of public need, unless
written notification has been provided. See definition of "ex
parte."

12 VAC 5-220-250. Amendment to an application.

The applicant shall have the right to amend an application
at any time. Any amendment which is made to an application
following the public hearing and prior to the issuance of a
certificaie unless otherwise specified in these—chapters this
chapter shall constitute a new application and shall be
subject to the review requirements set forth in Part V of the
chapters this chapfer. If such amendment is made
subsequent to the issuance of a certificate of public need, it
shall be reviewed in accordance with 12 VAC 5-220-130.

42 VAC 5-220-270. Action on an application,

A. Commissioner's responsibility. Decisions as to approval
or disapproval of applications or a portion thereof for
certificates of public need shall be rendered by the
commissioner.  Any decision o issue or approve the
issuance of a certificate shall be consistent with the most
recent applicable provisions of the State Medical Facilities
Plan. However, if the commissioner finds, upon presentation
of appropriate evidence, that the provisions of either such
plan are inaccurate, outdated, inadequate or otherwise
inapplicable, the commissioner, consistent with such finding,
may issue or approve the issuance of a cerlificale and shail
initiate procedures to make appropriate amendments to such
plan.

Conditions of approval. The commissioner may condition
the approval of an application for a project (i) on the
agreement by the applicant to provide an acceptable level of [
free-care-of ] care at a reduced rate to indigents, or (i) on the
agreement of the applicant to provide care to persons with
special needs, or (iii) upon the agreement of the applicant to
facilitale the development and operation of primary medical
care services in designated medically underserved areas of
the applicant's service area. The terms of such agreements
shall be specified in writing prior to the commissioner's
decision to approve a project. Any person willfully refusing,
failing or neglecting to honor such agreement shall be subject
to a civil penalty of $100 per violation per day from the date of
receipt from the depariment of wriiten notice of
noncompliance unti the date of compliance. Upon
information and belief that a person has failed to honor such
agreement in accordance with this provision, the department

shall notify the person in writing and 15 days shall be
provided for response in writihg including a plan for
immediate correction. In the absence of an adequate
response or hecessary compliance or both, a judicial action
shall be initiated in accordance with the provisions of § 32.1-
27 of the Code of Virginia.

B. MNotification process-extension of review time. The
commissioner shall make a final determination on an
application for a certificate of public need and provide written
notification detailing the reasons for such determination to the
applicant with a copy to the regional health planning agency
by the 120th day of the review cycle unless an extension is
agreed to by the applicant and an informal fact-finding
conference described in 12 VAC 5-220-230 is held. When an
informal fact-finding conference is held, the 120-day review
cycle shall not be extended unless agreed to by the parties to
the conference. Such written notification shall also reference
the factors and bases considered in making a decision on
the application and, if applicable, the remedies available for
appeal of such decision and the progress reporting
requirements. The commissioner may approve a portion of a
project provided the portion 1o be approved is agreed to by
the applicant following consultation, which may be subject to
the ex parte provision of these-chapters this chapter, between
the commissioner and the applicant.

PART Vil
[ NEW] NURSING HOME BED REVIEW PROCESS.

12 VAC 5-220-325. Applicability.

The following categories of projects as determnined by the
State Health Commissioner shall be subject fo the nursing
home bed review process [ ; when they involve an increase in
the number of nursing home facility beds in Virginia. (For
Continuing Care Retirement Community nursing home beds,
see Part V {12 VAC 5-220-170 et seq.) of this chapter.) ]

1. The establishment of a nursing home, intermediate
care facility, or extended care facility, except when such
nursing home, intermediate care facilify, or extended
care facility is proposed by a continuing care retirement
community and the project is sponsored by a conlinuing
care provider registered with the State Corporafion
Commission pursuant to Chapfer 49 (§ 38.2-4500 et
seq.) of Title 38.2 of the Code of Virginia.

2. An increase in the tofal number of beds in an existing
or authorized nursing home, intermadiate care facility, or
exfended care facility, except when the nursing home,
intermediate care facility, or extended care facility is a
component of a continuing care retirement community
and the project is sponsored by a continuing care
provider registered with the State Corporation
Commission pursuant fo Chapler 49 (§ 38.2-4900 et
seq.) of Title 38.2 of the Code of Virginia.

3. An increase in the total number of nursing home beds,
intermediate care facility beds, or extended care facility
beds in an existing or authorized medical care facility
which is not a dedicated nursing home, intermediate care
facility, or extended care facility.
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4. The introduction into any existing medical care facility
of any new nursing home service such as intermediate
care facilily services, extended care facifity services or
skifled nursing facility services except when such
medical care {acilily is an sxisting nursing home as
defined in § 32.1-123 of the Code of Virginia.

12 VAC 5-220-335. Reguest for Applications (RFA).

A. Frequency. The commissioner shall periodically issue,
in consulfation and cooperation with the Depariment of
Medical Assistance Services, & Request for Applications
(RFA) from project applicants proposing profects which would
result in an increase in the humber of beds in which nursing
facility or exfended care services are provided. An RFA shall
be issued ai least annually. (See [ 42 VAC5-220-320 12
VAC 5-220-3251)

B. lssuance. Al lsast 60 days prior to the issuance of a
RFA, the board shall publish the proposed RFA in the Virginia
Register for public comment fogether with .an explanation of
(i} the regulafory basis for the planning district bed needs set
forth in the proposed REA and (i} the ralionale for the RFA's
plaining district designations.  Any person objecling to the
contents of the proposed RFA may notify, within 14 days of
the publication, the board and the commissioner of his
objection and the objection’s regulafory basis. The
commissioner shall preparse, and deliver by registered mail, a
writlen response fo each such objection within two weeks of
the date of receiving the objection. The objector may file a
rebutial to the commissioner's response in writing within five
days of receiving the commissioner's response. If objections
are received, the board shall, after considening the provisions
of the RFA, any objecfions, the commissioner's responses,
and if filed, any writfen rebuttals of the commissioner's
responses, hold a public hearing to receive comments on the
specific RFA.  Prior fo making a decision on the RFA, the
commissioner shall consider any recommendations made by
the board.

C. Contenit. A RFA from project applicants proposing
projects which would result in an increase in the number of
beds in which riursing facility or extended care services are
provided shall be based on analyses of the need for
increases in the nursing home bed supply in each of
Virginia's planning districts in accordance with standards
included in the &tate Medical Facilities Plan. Such RFAs
shall also include a schedule for the review of applications
submitfed in response fo the RFA which allows for at least
120 days befween the day on which the RFA is issued and
the first day of the review cycle for such applications.

12 VAC 5-220-345. Limitation on acceptance of nursing
home bad applications.

Applications for projects which would resuft in an increase
in the number of beds in which nursing facility or extended
care services are provided (see 12 VAC 5-22-325) shall only
be accepted for review when properly filed in response lo a
'RFA.  Furthenmore, the comwnissioner shall only accept for
review applications which propose projects located in the
planning districts from which applications are requested in
the RFA and propose authonzation of a number of new beds
in which nursing facility or extended care seirvices are

provided which is less than or equal to the fotal number of
beds identified as needed for the planning district in which
the project will be located.

12 VAC 5-220-355. Application forms.

A. Letter of intent. A nursing home bed applicant shall file
a letter of infent with the commissioner to request appropriate
application forms, and submit a copy of that letter to the
appropriate regional health planning agency by the lelter of
intent deadline specified in the RFA. The letter shall identify
the owner, the type of project for which an application is
requested, and the proposed scope (size) and location of the
proposed project,  The department shall transmit application
forms fto the applicant within seven days of the receipt of the
letter of infent. A letter of intent filed with the department
shall be considered void if an application is nof filed for the
project by the application deadline specified in the RFA.

B. Application fees. The depariment shall collect
application fees for applications that request a nursing home
bed certificate of public need. The fee required for an
application is the lesser of 1.0% of the proposed capital
expenditure for the project or $10,000. No application will be
deemed lo be complete for review until the required
application fee is paid.

C. Filing application forms. Applications must be submitted
to the department and the appropriate regional health
planning agency by the application filing deadline specified in
the RFA. All applications including the required data and
information shall be prepared in triplicate; two copies to be
submitted fo the depariment; and one copy fo be submitted fo
the appropriate regional health planning agency. No
application shall be deemed to have been submitted unti
required copies have been received by the department and
the appropriate regional health planning agency.

12 VAC 5-220-365. Review for completeness.

The applicant shall be notified by the department within 15
days following receipt of the application if additional
information is required to complete the application or the
application is complete as submitted. No application shaif be
reviewed uniil the department has determined that it is
complete. To be complete, all questions [ and information

:tems requested on the apphcatfon ] must be [—answered—te

HAAGH 8 - hoable completeiy addressed]
and the apphcatron fee submrﬁed Additional information
required to complete an application shall be submitted to the
department and the appropriate regional health planning
agency al least five days prior to the first day of the review
cycle, as specified in the RFA, to be considered in the review
cycle.

12 VAC §5-220-275. Consideration of applications.

Nursing home bed applications proposed for the same
planning district  shall be considered as compeling
applications by the commissioner. The commissioner shall
determine whether an application is competing and provide
written nofification to the competing applicants and the
regional health planning agency.
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12 VAC 5-220-385. Review of complete application.

A. Review cycle. The department shall provide writfen
nofification to applicants specifying the acceptance date and
review schedule of completed applications including a
proposed date for any informal fact-finding conference that
may be held. The regional heaith planning agency shall
conduct no more than two meetings, one of which must be a
public hearing conducted by the regional health planning
agency board or a subcommittee of the board and provide
applicants with an opportunity, prior to the vofe, to respond to
any comments made about the project by the regional health
planning agency staff, any information in a staff report, or
comments by those vofing in completing ils review and
recommendation by the 60th day of the cycle. By the 70th
day of the review cycle, the department shall complete its
review and recommendation of an application and transrmit
the same to the applicant or applicants and other appropriate
persons. Such notification shall also include the proposed
date, time and place of any informal fact-finding conference.

An informal fact-finding conference shall be held when
(i) determined necessary by the department or (i) requested
by any person opposed {o a project seeking to demonstrate
good cause at the conference. Any person seeking lo
demonstrate good cause shall file, no later than seven days
prior lo the conference, wrltten nofification with the
commissioner, applicant or applicants and other competing
applicants, and regional health planning agency stating the
grounds for good cause.

For purposes of this section, "good cause” means that
(i).there is significant, relevant information not previously
presented at and not available at the time of the public
hearing, (i} there have been significant changes in factors or
circumstances relating to the application subsequent to the
public hearing, or (i} there is a substantial material mistake
of fact or law in the department staffs report on the
application or in the report submitted by the regional health
planning agency. (See § 9-6.14:11 of the Code of Virginia.)

The commissioner shall render a final determination by the
120th day of the review cycle, Unless agreed fo by the
applicant or applicants and, when applicable, the parties to
any informal fact-finding conference held, the review
schedule shall not be extended.

B. Regional health planning agency required nofifications.
Upon noftification of the acceptance date of a complele
application as set forth in subsection A of this section, the
regional health planning agency shall provide wiitfen
notification of its review schedule to the applicant. The
regional health planning agency shall nofify health care
providers and specifically identiflable consumer groups who
may be affected by the proposed project directly by maifl and
shall also give notice of the public hearing in a newspaper of
general circulation in such county or city wherein a project is
proposed or a conliguous county or cily at least nine days
prior to such public hearing. Such notification by the regional
health planning agency shall include: (i) the date and
focation of the public hearing which shall be conducted on the
application except as otherwise provided in this chapter, in
the county or cify wherein a project is proposed or a
contiguous county or city; and (i} the date, time and place the

final racomimendation of the regional health planning agency
shall be made. The regional health planning agency shall
maintain a verbatim record which may be a tape recording of
the public hearing. Such public hearing record shall be
maintained for at least a one-year lime pericd following the
final decision on a certificate of public need application. See
definition of "public heaning.”

Ex parte contact, After commencement of a public hearing
and before a final decision is made, there shall be no ex
parte conlacts between the State Health Commissioner and
any person acting on behalf of the applicant or holder of a
certificate or any person opposed to the issuance or in favor
of revocafion of a certificate of public need, unless written
notification has been provided. See definition of "ex parte."

12 VAC 5-220-395, Participation by other persons.

Any person affected by a proposed project under review
may directly submit wrnlten opinions, data and other
information to the appropriate regional health planning
agency and the commissioner for consideration prior to their
final action.

12 VAC 5-220-405. Amendment to an application.

The applicant shall have the right fo amend an application
at any time. Any amendment which is made to an application
following the pubiic hearing and prior fo the issuance of a
cerfificate unless otherwise specified in this chapter shall
constitute a new application and shall be subject to the
review requirements set forth in this part of this chapter. If
such amendment is made subsequent to the issuance of a
certificate of public need, it shall be reviewed in accordance
with 12 VAC 5-220-130.

12 VAC 5-220-410. Withdrawal of an application.

The applicant shall have the rght fo withdraw an
application from consideration at any time without prejudice
by written notification to the commissioner.

12 VAC 5-220-420. Action on an application.

A. Commission’s responsibility. Decisions as to approval
or disapproval of applications or a portion thereof for
certificates of public need shall be rendered by the
commissioner.  Any decision to issue or approve the
issuance of a cerlificale shall be consistent with the most
recent applicable provisions of the State Medical Facilities
Plan. However, if the commissioner finds, upon presentation
of appropriate evidence, that the provisions of such plan are
inaccurate, outdafed, inadequate or otherwise inapplicable,
the commissioner, consistent with such finding, may issue or
approve fhe issuance of a cerificate and shall initiate
procedures to make appropriate amendments to such plan.

The commissioner may condilion the approval of an
application for a project (i) on the agreement by the applicant
to provide an acceptable level of | free—care—or | care af a
reduced rate fo indigents or, (ii) on the agreement of the
applicant to provide care fo persons with special needs, or
{iii} upon the agreement of the applicant to facilitate the
development and operation of primary medical care services
in designated medically underserved areas of the applicant's
service area. The terms of such agreements shall be
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specified in writing prior to the commissioner's decision to
approve & project. Any person willfully refusing, fafling or
neglecting fo honor such agreements shall be subject fo a
civil penalty of $100 per violation per day from the date of
receipt from the department of writlen notice of
noncomplianice until the dale of compliance. Upon
information and belief that a person has failed to honor such
agreement in accordance with this provision, the department
shall notify the person in writing and 15 days shall be
provided for a response in whting including a plan for
immediate comection. In the absence of an adequate
response or necessary compliance or both, a judicial action
shall be initiated in accordance with the provisions of § 32.1-
27 of the Code of Virginia.

B. Notification process - exfension of review time. The
commissioner shall make a final determination on an
application for a certificate of public need and provide written
notification detailing the reasons for such determination to the
applicant with a copy fo the regional health planning agency
by the 120th day of the review cycle unless an exfension is
agreed fo by the applicant and an informal faci-finding
conference described in 12 VAC 5-220-380 is held. When an
informal fact-finding conference is held, the 120-day review
cycle shall not be exfended unless agreed (o by the parties to
the conference. Such wriften notification shall also reference
the factors and bases considered in making a decision on the
application and, if applicable, the remedies available for
appeal of such decision and the progress reporiing
requirements. The comimissioner may approve a portion of a
project provided the porfion to be approved is agreed to by
the applicant following consulfation, which may be subject to
the ex parte provision of this chapter, between the
commissioner and the applicant.

PART MH Vil
DURATION, EXTENSION, AND REVOCATION OF
CERTIFICATES.

12 VAG-B-220-320- 12 VAC 5-220-430. Duration.

A cerlificate of public need shall be valid for a period of 12
months and shall not be transferrable from the certificate
holder to any other legal entity regardless of ihe relationship,
under any circumsiances.

0-330. 12 VAC 5-220-440, Extension.

A certificate of public need is valid for a 12-month period
and may be extended by the comimissioner for additional time
periods which shall be specified at the time of the extension.

A. Basis for certificaie extension within 24 months. An
extension of a certificate of public need beyond the expiration
date may be granted by the commissioner by submission of
evidence to demonstrate that progress is being made
fowards the completion of the authorized project as defined in
12 MVAC-8-220 340 12 VAC 5-220-450. Such request shall be
submitted to the commissioner in writing with a copy fo the
appropriate regional health planning agency at least 30 days
prior to the expiration date of the cerlificate or period of
extension.

B. Basis for certificaie extension beyond 24 months, An
exiension of a cerificate of public need beyond the two years

following the date of issuance may be granted by the
commissioner when substantial and continuing progress is
being made towards the development of the authorized
project. in making the determination, the commissicner shall
consider whether: (i) any delays in developmeni of the
project have been caused by events beyond the control of the
owner; (i) substantial delays in development of the project
may not be attributed to the owner; and (i) a schedule of
completion has been provided and determined to be
reasonable. Such request shall be submiited in writing with a
copy io the appropriate regional health planning agency at
least 30 days prior to the expiration date of the cenrlificate of
period of extension. The commissioner shall not grant an
extension to the schedule for completion of a project beyond
three years {36 months) of the dale of certificate issuance or
beyond the time period approved at the daie of certificate
issuance, whichever is greater, unless such extension is
authorized in accordance with the provisions for a significant
change. See 12 VAC 5-220-130, Significant change
limitation.

C. Basis for indefiniie extension. A certificate shall be
considered for an indefinite extension by the commissioner
when satisfactory completion of a project has been
demonstrated as set forth in subsection C of 42-VAG-5-220-
340 12 VAC 5-220-450.

D. Regional health planning agency review. Ali requests for
an extension of a ceriificate of public need shall be reviewed
by the appropriate regional health planning agency within 30
days of receipt by the department and the regional heailth
planning agency. The recommendations on the request by
that agency shall be forwarded to the commissioner who shall
act upon the progress report within 35 days of receipt by the
department and the regional health planning agency. Failure
of the regional healih planning agency {o notify the
commissioner within the time frame prescribed shall
constitute a recommendation of approval by such regional
health planning agency.

E. Notification of decision. Extension of a ceriificate of
public need by the commissioner shall be made in the form of
a letter from the commissioner with a copy to the appropriate
regional health planning agency and shall become pari of the
official project file.

42 VAGC-5-220.340; 12 VAC 5-220-450. Demonstration of
progress.

The applicant shall provide reports to demonstrate
progress made towards the implementation of an authorized
project in accordance with the schedule of development
which shall be included in the application. Such progress
reports shall be filed in accordance with the following
intervals and contain such evidence as prescribed at each
interval:

A. Twelve mionths following issuance. Documentation that
shows: (i} proof of ownership or control of site; (i) the siie
meets all zoning and land use requirements; (i) architectural
planning has been initiated; (iv) preliminary architeciural
drawings and working drawings have been submitted to
appropriate stale reviewing agencies and the Siate Fire
Marshal; (v) consfruction financing has been compleled or
will be completed within two months and (vi) purchase orders
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or lease agreements exist for equipment and new service

projects,

B. Twenty-four months following issuance. Documentation
that shows that (i} all required financing is completed; (i)
preconstruction site work has been initiated; (iii) construction
bids have been advertised and the construction contractor
has been selected; (iv) the construction contract has been
awarded and (v) construction has been initiated.

C. Upon completion of a project. Any documentation not
previously provided which: (i} shows the final costs of the
project, including the method(s) of financing, and (i) shows
that the project has been completed as proposed in
accordance with the application originally submitted,
including any subsequent approved changes. See
"completion" as defined in 12 VAC 5-220-10.

412 VAC 5220350 12 VAC 5-220-460. Revocation of
certificate.

A. Lack of progress. Failure of any project to meet the
progress requirements stated in 42 VAG-5-220-340 12 VAC
5-220-450 shall be cause for certificate revocation, unless the
commissioner determines sufficient justification exists to
permit variance, considering factors enumerated in 42 VAG
5-220-340 12 VAC 5-220-450,

B. Failure to report progress. Failure of an applicant to file

progress reports on an approved project in accordance with

12 VAC 5-220-450 shall be cause for

revocation, unless, due to extenuating circumstances, the

commissioner, in his sole discretion, extends the cerificate,

in accordance with subsection B of 42 MAG-5-220-330 12
VAC 5-220-440,

C. Unapproved changes. Exceeding a capital expenditure
amount not authorized by the commissioner or not consistent
with the schedule of completion shall be cause for
revocation.  See definition of “significant change" and
"schedule of completion.”

D. Fallure to initiate construction. Failure to initiate
construction of the project within two years following the date
of issuance of the certificate of public need shall be cause for
revocation, unless due to extenuating circumstances the
commissioner exiends the certificate, in accordance with
subsection B of 42-VAG-5-220-330 12 VAC 5-220-440.

E. Misrepresentation. Upon determination that an applicant
has knowingly misrepresented or knowingly withheld relevant
data or information prior to issuance of a cerlificate of public
need, the commissioner may revoke said certificate.

F. Noncompliance with assurances. Failure to comply with
the assurances or intentions set forth in the application or
written assurances provided at the time of issuance of a
certificate of public need shall be cause for revocation,

PART M4 IX.
APPEALS.

12 VAGC 5-220-360: 12 VAC 5-220-470. Court review.

A. Appeal to circuit court. Appeals to a circuit court shall be
governed by applicable provisions of Virginia's Administrative
Process Act, § 9-6.14:15 et seq. of the Code of Virginia.

Any applicant aggrieved by a final administrative decision
on its application for a certificate, any third party payor
providing health care insurance or prepaid coverage to 5.0%
or more of the patients in the applicant's service area, a
regional health planning agency operating in the applicant's
service area or any person showing good cause or any
person issued a certificate aggrieved by a final administrative
decision 1o revoke said certificate, within 30 days after the
decision, may obtain a review, as provided in § 8-6.14:17 of
the Code of Virginia by the circuit court of the county or city
where the project is intended to be or was constructed,
located or undertaken, Notwithstanding the provisions of § 9-
6.14:16 of the Administrative Process Act, no other person
may obtain such review.

B. Designation of judge. The judge of the court referrad to
in subsection A of this section shall be designated by the
Chief Justice of the Supreme Court from a circuit other than
the circuit where the project is or will be under construction,
located or undertaken.

G. Court review procedures. Within five days after the
receipt of notice of appeal, the department shall transmit to
the appropriate court all of the original papers pertaining to
the matter to be reviewed. The matter shall thereupon be
reviewed by the court as promptly as circumstances will
reasonably permit. The court review shall be upon the record
so transmitted. The court may request and receive such
additional evidence as it deems necessary in order to make
a proper disposition of the appeal. The court shall take due
account of the presumption of official regularity and the
experience and  specialized . competence of the
commissioner. The court may enter such orders pending the
completion of the proceedings as are deemed necessary or
proper. Upon conclusion of review, the court may affirm,
vacate or modify the final administrative decision.

D. Further appeal. Any party to the proceeding may appeal
the decision of the circuit court in the same manner as
appeals are taken and as provided by law.

PART £ X,
SANCTIONS.

12 MAC 5-220-370. 12 VAC 5-220-480. Violation of rules
and chapters regulations.

Commencing any project without a certificate required by
this chapter shall constitute grounds for refusing to issue a
license for such project.

12 VAG-5-220-380. 12 VAC 5-220-490. Injunctive relief.

On petition of the commissioner, the Board of Health or the
Attormney General, the circuit court of the county or city where
a project is under construction or is intended to be
constructed, located or undertaken shall have jurisdiction to
enjoin any project which is constructed, undertaken or
commenced without a certificate or to enjoin the admission of
patients to the project or to enjoin the provision of services
through the project.
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PART % X1,
QTHER.
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VA.R. Doc. No. R97-170; Filed December 3, 1996, 3:10 p.m.
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Title of Regulation: 12 VAC 5-360-10 et seq. State Medical
Facilities Plan: Nursing Home Services (amending 12
VAC 5-360-10 through 12 VAC 5-380-70).

Statutory Authority: §§ 32.1-12 and 32.1-102.2 of the Code
of Virginia.

Effective Date: January 24, 1997.

Summary:

This regulation establishes standards for the review of
nursing home facility projects requesting Cerlificates of
Public Need (COPNs). The changes respond to
amendments fo the Cerfificate of Public Need (COPN)
Law that became effective on July 1, 1996, through the
passage of HB 1302 from the 1986 Session of Virginia's
General Assembly. This law eliminated the moratorium
on the issuance of nursing home bed COPNs which had
existed in Virginia since 1988 and replaced it with a
process by which the Department of Health will issue
Requests for Applications for nursing home bed projects,
at least annually, The regulations modify and expand
the project review standards of the current State Medical
Facilities Plan (SMFP) and are infended to make the
SMFP a befter tool for defining the need for nursing
home bed applicants.

No substantial changes were made after the regulation
was published in the proposed version. However,
several nonsubstaniive modifications were made in
response fo comments received. Chief among these
were reduction of the bed occupancy threshold of 97%
for expansion of existing facilities to 95% (12 VAC 5-360-

40), retention of a definition of "life care contract" (12
VAC 5-360-10), specification that only the planning
district (and not the health planning region, as well) will
be the geographic unit for analysis of the distnbutional
benefits of specific nursing home cerificate of public
need requests (12 VAC 5-360-30), exclusion of federal
facilities and the Virginia Veterans Care Center from the
calculation of nursing home bed need (12 VAC 5-360-
40}, modification of the minimum nursing home size
standard to allow for consideration of proposals with any
size nursing home component when combined with aduit
care residence beds (12 VAC 5-360-40), and elimination
of the standard resiricting consideration of nursing home
bed COPNs by applicanis with a history of senous
deficiencies and complaints.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

Agency Contact: Copies of the regulation may be obtained
from Paul Parker, Division of Certificate of Public Need,
Office of Health Facilities Regulation, Department of Health,
3600 West Broad Street, Suite 216, Richmond, VA 23230,
telephone (804} 367-2126.

PART I.
DEFINITIONS.

12 VAC 5-360-10. Definitions.

The following words and terms, when used in this chapter,
shall have the following meanings unless the context clearly
indicates otherwise:

"Competing applications” means nursing home bed
applications accepted for review in the same review cycle
which propose facilities lo be located in the same planning
district.

"Continuing care eontracts contract’ means the written
agreement [ ; | which [ —An-effact; provides for continuing care
consistent with the requirements of Chapter 49 (§ 38.2-4900,
et seq.) of Title 38.2 of the Code of Virginia. It ] functions as
an insurance policy, whereby the individual resident
purchases from #the a Continuing Care Retirement
Community (CCRC), through an entrance fee and periodic
adjustable payments, a package of residential and healthcare
services which the CCRC is obligated to provide at the time
these residential and health care services are required. The
health care services include heme—for adult care residence
services (also known as domiciliary care, assisted living
services or personal care) and nursing home services.
Continuing care contracts are regulated by the Virginia
Bureau of Insurance of the Virginia State Corporation
Commission.

"Continuing Care Refirement Community (CCRC)" means
those retirement communities for the elderly that provide
residential, health care and support services through a
continuing care contract, CCRCs can have nursing home
services available either on-site, or at licensed facilities off-
site,
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"Department” means the Virginia Department of Health.

"Health planning region” means a conliguous geographical
area of the Commonwsealth with a population base of at least
500,000 persons which is characterized by the availability of
mulliple levels of medical care services, reasonable fravel
time for tertiary care, and congruence with planning districts.

Hi H [

Cede-ob\Mirginia- [ means a confinuing care contract.

© "Nursing home facility” means those facilities or
compenents thereof licensed by the department to provide
long-term nursing care, pdmarily—te—the portion—of the
pepulaﬂen—éé—year&—ef»agevand—elde; { including facilities
known by varying nomenclature or designafion such as
convalescent homes, skilled nursing facilities or skilled care
facilities, infermediale care facilities, extended care facilities
and nursing or nursing care facilifies ].

"Nursing home services" means the provision—on—a

eontinuing-basis—of nursmg services and health related care
services provided to

inpatients, on a continuing basis, in a licensed nursing home
facility.

“Planning district” means a configuous area within the
boundaries established by the Department of Planning and
Budget as set forth in § 15.1-1402 of the Code of Virginia.

"Use rafe” means the rate at which an age cohort or the
population uses nursing home beds. The rates are
detfermined from periodic patient origin surveys conducted by
the department and the regional [ health | planning agencies.

PART I
CRITERIA AND STANDARDS.

12 VAC 5-360-20. Acceptability-consumerparticipation,

A. Consumer participation. Providers of nursing home
services should have written policies and procedures
regarding the treatment of patients residents and the
management of patient resident care which are available to
residents and their famifies.

B. Consumer salisfaction. Providers of nursing home
services should have sstablished mechanisms for evaluating
resident and resident family salisfaction with the services
they provide. Preference will be given in the review of
compefing applications fo providers who can demonstrafe
high levels of resident and resident family salisfaction with
their services through [ ereditable-evaluation-methods their
active and on-going evaluation process .

12 VAC 5-360-30. Accessibility;—ravel time—location;
G il dorations.

A. Travel fime. Nursing home beds should be accessible
within a 45 minute driving time, under normal conditions, to
90% of alf Virginians. Preference will be given in the review
of competing applications fo proposed nursing home facilities
which substantfvely improve geographic access and reduce
travel time to nursing home services within a planning district

[ er-health-planning-regien-orboth |.

B. Access to highway system. Nursing home services
facilities should be linked by paved roads to a state or federal
highway and should be accessible by public fransportation,
when such systems exist in an area. [ /n urban areas, |
preference will be given in the review of competing
applications to proposed nursing facilities which are fully
accessible by private and public modes of transportation.

C. Financial. Nursing home services should be accessible
to all persons in need of such services without regard to their
ability to pay or the payment source. Preference will be given
in the review of competing applications fo proposed nursing
facilities which will be accessible fo all persons in need of
such services without regard to their ability to pay or the
payment source and can demonstrate a record of such
accessibility.

D. the-case—of-competing—applisations; Distribution of

beds. Preference will be given in the review of competing
applications to proposals which correct any maldistribution of
beds within a planning district.

12 VAC 5-360-40. Availabilityz—eed—fer—hew—service;
expanded-serdces.
A Need for additional nursing home beds, No few

e—approved—in—any planning

district will be considered fo have a need for additional
nursmg home facility beds unless: (i) the Fesmhng-number—ef
hed need forecast for nursing home

beds in that planning district does-net-exceed-the-projested
pumbereof (see subsection C of this section) exceeds the
current inventory of [ nonfederal | licensed and authonzed
beds projected-to-be-needed in that planning district forthe

third-planning-horizon-year; and (i) the aggregateutilizatien [
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esfimated | average annual occupancy of all existing
Medicaid-cerified nursing facility beds in the planning district
where-the-new bodsare-propesedis was at least 95% for the
relevant reporting-peried most recent three years for which
bed ulilization has been reported fo the department. [ (The
bed inventory and utilization of the Virginia Velerans Care
Center will be excluded from consideration in the
determination of nursing home facility bed need.} |

a+resuitei suchappreval—erif-thereare-any-approved—but
wrcompleted—nursing{acility—beds—n—the planning district
wherg-the-new-beds-ars-proposed will be considered to have
a need for addifional nursing home beds if there are
uncompleted nursing facility beds authorized for the planning
district that will be Medjicaid-certified beds.

ding—nursing—homes—should—be
appme&whwh%mwe%a&%%mwgmwmés—

B. Expansion of existing nursing facilities. Proposals for
the expansion of existing nursing fasiily—services facilities
should not be approved unless the utilization facility has
operated for al least three years and average annual
occupancy of fhe famm‘ys emstlng beds eperatedvby-{he

{h&pregesmb%ﬁaﬁdeé—nwmgiaeddy—sy%es—ehe#emnpw
with—all-applicable—sections—ol sciliti
Plan—sempeneﬂt—as—determmed—by—the—depaﬁmem was at
feast | 4% 85% | in the most recent year for which bed
utilization fras been repoiifed fo the department.

Exceptions lo this standard will be considered for facilities
that have operated at less than | $7% 95% | average annual
occupancy in the most recent year for which bed utilization
has been reported to the department when the facility can
demonstrate that it has a rehabilitative or other specialized
care focus which resulis in a relatively short average length
of stay and, conseguenily, cannof achieve an average annual
occupancy rale of [ 9496 95% .

Preference wilf be given in the review of competing
applications lo proposals which involve the expansion of
freestanding nursing home facilities of | less-than-60-beds 60
or fewer beds | when such faciliies can demonstrate
substantial compliance with the standards of the Stafe
Medical Facilities Flan.

In a case where no competing applicant is a freestanding
nursing home facitity with | lessthan-60-beds 60 or fewer
beds or where freestanding nursing homes of 60 or fewer and
81 fo 90 beds are competing |, preference will [ also | be
given in the review of compelting applications fo proposals
which involve the expansion of freestanding nursing home
facilities of [ 8040 | 90 [ or fewer | beds when such facifities
can demonstrale substantial compliance with the standards
of the Slate MWedical Facilities Plan.

C. Bed need forecasting method. The number of nursing
tome facility beds meje@t@é forecast to be needed in a given
planning district ir—a—given—year will be computed by
sliplying-thet-plesning-distiets-population,—in—theusande
Hor—that-—vear—for eaehwspesmed—age—gmup}—wﬂes—ws
soresponding projest :

=Y M T RL TSN VT a¥a Vo'oY =S o ¥ ¥

deparment: as follows:

PDBN = (UR64 * PP64) + (UR69 * PP89) + (UR74 *
PP74) + (UR79 * PP79) + (UR84 * PP84) + (UR85+ *
PP8s5+)

where: ,
PDBN = Planning district bed need,

UR64 = The nursing home bed use rale of the population
aged 0 to 64 in the planning district as determined in the
most recent nursing home patient origin study authorized
by the department.

PP64 = The population aged 0 to 64 projected for the
planning district three years from the current year as
most recenfly published by the Virginia Employment
Commission.

UR69 = The nursing home bed use rate of the population
aged [ 64 65 fo 689 in the planning district as determined
in the most recent nursing home patient origin study
authorized by the department.

PPE9 = The population aged [ §4 65] fo 69 projected for
the planning district three years from the current year as
most recently published by the Virginia Employment
Commission. '

UR74 = The nursing home bed use rate of the population
aged 70 to 74 in the planning district as determined in
the most recent nursing home patient origin study
authorized by the department,

PP74 = The population aged 70 fo 74 projected for the
planning district three years from the current year as
most recently published by the Virginia Employmernt
Commission.

UR79 = The nursing home bed use rate of the population
aged 75 fo 79 in the planning district as defermined in
the most recent nursing home patient ongin study
authorized by the department.

PP79 = The paopulation aged 75 to 79 projected for the
planning district three years from the current year as
most recently published by the Virginia Employment
Commission.

UR84 = The nursing home bed use rafe of the population
aged 80 fo 84 in the planning district as determined in
the most recent nursing home patient orgin study
authorized by the department.

PP84 = The population aged 80 to 84 projected for the
planning district three years from the current year as
most recently published by the Virginia Employment
Comumission.

UR85+ The nursing home bed use rate of the
population aged 85 and older in the planning district as
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defermined in the most recent nursing home patient
origin study authorized by the department.

PP85+ = The population aged 85 and older projected for
the planning district three years from the current year as
most recenlly published by the Virginia Employment
Commission,

Planning district bed need forecasts will be rounded as
follows:

Planning District Bed Need

(from above method) Rounded Bed Need
1-29 0

30 - 44 30

45.84 60
85-104 g0

105 - 184 120

185+ 240

except in the case of a planning district which has two or
more nursing facilities, has had an average annual
occupangy rate of nursing home facility beds in excess
of [ 87% 95% | for the most recent three years for which
bed utilization has been reported to the department, and
has a forecasted bed need of 15 to 29 beds. In such a
case, the bed need for this planning district will be
rounded to 30.

D. Minimum size of new nursing home facilities. No new
freestanding nursing home facilities of less than 120 beds
should be authorized. Consideration will be given to the
authorization of new [ freestandmg] facilities [-that-combine
with fewer than 120 ] nursing home facility | bed-cemponents
of-60-I119 | beds [ when these beds are combined | with
adult care residence facilities.

E. Continuing Care

Retirement Communities. Proposals for appreval the

deveIOpment of new nursmg home beds—ppevided—m

Fejeeheﬂ-fer—a—gven—yeap—of facilities or the expansion of

existing faciliies by Confinuing Care Relirement
Communities will be considered in accordance with the
following standards:

1. The addition tofal number of new or additional beds
would plus any existing nursing home facility beds
operated by the continuing care provider does not result
exceeding exceed 20% of its-ropnursing-capacityforlife
eare-contrast-holders the continuing care provider's total
existing or planned independent fiving and adulf care
residence population;

2. The proposed beds are necessary fo meet existing or
reasonably anlicipated obligations fo provide care fo
present or prospective residents of the confinuing care
facility pursuant to continuing care contracts meeting the
requirements of § 38.2-4905 of the Code of Virginia,

2 3. The appllcant Brewdes—\vﬂtten—assu;anees%a{—(e

: agrees in wntmg not to seek
certification for the use of such new or additional beds by
persons eligible to receive medical assistance services
pursuant to Title XIX of the United States Social Secunty
Act;

4. The applicant agrees /n wrting to obtain, prior to
admission of every resident of the Continuing Care
Retirement  Community, the  resident's  wriften
acknowledgement that the provider does not serve
recipients of medical assistance services and that, in the
event such resident becomes a medical assistance
services recipient who Is eligible for nursing facility
placement, such - resident shall not be eligible for
placement in the provider's nursing facility unit;

5. The applicant agress in wriling that only continuing
care contract holders who have resided in the Continuing
Care Retirement Communily as independent living
residents or adult care residents and are holders of
standard continuing care conlracts will be admitted lo the
nursing home facility beds after the first three years of
operation,

12 VAC 5-360-50. Continuity-eoerdination-efservices.

A. Any—application—or—new—expanded—or—replacement
Coordination of services. Nursing facility—services home
facilities should have written agreements with acute care
hospitals for the transfer of patients residents in need of
acute medical services, and should be located within
reasonable access to acute care and-otherredieal facilities.

B. Emergency medical care. Emergency medical services
should be within a 15 minutes—driving minufe response time
from—the—locatien of the—propesed a nursing home beds
facility [ , under normal conditions 1.

C. Care continuum, Preference will be given in the review
of compeling applications to projects which provide multiple
fevels of long-term care and can demonstrate that they
function effectively as a confinuum of care which opfimizes
the match between resident needs and the facilities and
services provided.

D. Family support. Nursing home facilities should provide
services, such as aduit day care services and respile care
programs, and engage in aclivities, such as caregiver
education, caregiver support groups, and referral programs,
which support the ability of families to provide long-term care
fo their family members within the home. Preference will be
given in the review of compeling applications to profect
applicants who can demonstrate a history or commitment fo
the provision of services and activities which support the

Volume 13, Issue 7

Monday, December 23, 1996

809



Final Regulations

ability of families to provide long-term care fo their family
members within the home.

E.  Noninstitutional service support.  Nursing home
facilities should facilitate the use of noninstitutional long-term
care services whenever such services are an appropnale
altemaiive for persons in need of long-term care. Preference
will be given in the review of competing applications fo
project applicants who can demonstrate a history of or
commitment to investing in noninstitutional fong-term care
services in their communities.

12 VAC 5-3680-60. Costsi—reasonable—sonsfrustion—cosis:
A. Development costs. The [ direct ] construction cost per
of rewconslrustion proposed nursing facilities
should be within the construction cost index used as a cap by
the Department of Med.'cal Assrstance Services or be
comparable with WE e 3 ;
district-sosts the recently observed cost for S|mliar facmnes in
the same health planning region. Other development [ cest
costs | of proposed nursing facilities should be comparable
with the recently observed [ eost costs ] for similar facilities in
the same health planning region. Freference will be given in
the review of competing applications to proposals which have
lower development costs than their compelitors and can
demonstrate that their cost estimates are creditable.

G- B. Consideration sheuld will be given to the experience
of arapplicant-or-develeper applicants in completing similar
projects on time and within the authorized capital cosis.
Preference will be given in the review of compeling
applications to applicants who have a good record of
perfarmance in completing projects on time and within the
authorized capital costs.

D1 C. Operating costs and charges. The applicant
sheuld-demonstrate-that-theprojested operating costs and
sharge-stiucture-will charges of nursing home facilities should
be comparable erless—than—similar with those of nursing
home facilities operating in the planning—distict-where—he
beds—aro—to-belocated same health planning region that
provide similar staffing levels and a similar range of services.
FPreference will be given in the review of competing
applications to applicants who can reasonably project lower
operaling costs and charges than their competitors at staffing
levels appropriate to their intended level of care.

- i Proponents of
the replacement and re!ocatron of nursing home facility beds;
the—applicant should—in—additier—to—the—abeve—standard;
reasonably demonstrate that the replacement and relocation
vw!l aﬂow for[ fower comparabfe ] operatlng costs and eharge

" charges over the life of the repiacement facmty than
continued eperations—at operation of the existing facility.

12 VAC 5-360-70. Quality:-accreditationtrackrocord.

A, A Hity-beds Licensure and
accreditation. MNursing home facilifies should provide
assurances—that—the bede—will be—designed—eslaffed be
maintained and operated in compliance with afl applicable
state licensure regulations. Preference will be given in the
review of competing applications to applicants who can
demonstrate a consistent history of compliance with state
licensure regulations.

2-Al ons—for-putsing faciity-beds Nursing home
facilities should seek-asereditation be accradifed by the Joint
Commission on Accreditation of Health Care Organizations or |
other another appropriate accrediting body. Preference will
be given in the review of competing applications to applicants
who are accredited or can demonsirate a history of operating
accredited facilities.

B. Arn—applicant's—ordeovelopere—irack—record—in—the
deveiepmeﬂt—aee—epemeen—ef—eewngmhﬂe&eheuid*be
considered Record in the prowsron of quality care.

Preference will be given in the review of an—apehee&en—f«ef
REWS--

compefing applications to applicants who can demonstrale a
consistent paftern of licensure surveys with few deficiencies

and a consistent history of | complaint-free—eperation few

complamfs ]

[Aﬁ,e#eaets——ueéh MW@J’—&M@&S

VAR, Doc. No. R87-171; Filed December 3, 1996, 3:09 p.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title_of Regulation: 12 VAC 30-50-95 through 12 VAC 30-
80-310. Narrative for the Amount, Duration and Scope of
Services (amending 12 VAC 30-50-160 and 12 VAC 30-50-
210).

12 VAC 30-80-10 et seq. Methods and Standards for
Establishing Payment Rates--Other Types of Care
(amending 12 VAC 30-80-40).

Statutory Authority, § 32.1-325 of the Code of Virginia,
Effective Date: February 1, 1997.

Summary:

The proposed amendmenis would have allowed the
Depariment of Medical Assistance Services (DMAS) fo
pay for cerain overthe-couniter (OTC) therapeutic
products where these products may be used in place of
a more expensive legend-only drug. DMAS is
recommending, in this final regulation, to permit the use
of an over-the-counter drug prior to a legend drug at the
discretion of the licensed prescriber.

Section 32.1-325 of the Code of Virginia grants to the
Board of Medical Assistance Services the authonly fo
administer and amend the Plan for Medical Assistance.
ftem 396 E 8 of Chapler 853 of the 1995 Acis of
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Assembly (1995 Appropriations Act), the General
Assembly and Governor directed DMAS to “participate in
the voluntary Virginia Health Qufcomes Partnership
project, and ... implement enhancements fto the
automated prospective drug ufilization system.” This
provision is interpreted to require the depariment fo save
$4.5 mitlion in general funds,

Historically, the Joint Legisfative Audit and Review
Commission recommenided, in 1993, that Medicaid cover
OTC drugs. Also, in 1994, the American Medical
Association adopted a policy which recommended fo
physicians that they adopt the praclice of prescribing
OTC medications to their patients.

As a result of the increased movement of drug products
from prescription only (legend) to OTC status during
recent years, a large number of effective drug products
are available to the public in dosage fonms/strengths
previously obtainable only on prescription. These have
been reviewed exiensively by expert panels af the U.5.
Food and Drug Administration (FDA) and deemed safe
and effective. This FDA initiative has resulted in mass
production of drugs for the OTC market and the volume
of such products, combined with the competitive
marketing and pricing, has provided cost savings as an
economy of scale. DMAS expects this policy fo have a
pasitive impact on families because it expands the
covered pharmacy services to include certain OTC drugs
which, at least for the noninstitutionalized population,
have herefofore not been covered. This will alleviate
some of this financial burden which has been bome by
farnilies.

These savings are a part of the savings which are
required in lfem 396 E 8 of Chapter 853 of the 1995 Acts
of Assembly (1995 Appropriations Act). This initiative
should produce cost saving in individual pafient care in
the affected categories. The numbers of prescribers and
pharmacy providers should not be affected. The
program will be implemented sfatewide and no negative
impact is anticipated to providers. Patient compliance
should improve as a result thereby decreasing the
potential for additional, more costly therapies. The
overall effect is expected to be cost savings to the public
in the Medicald program.

Summary of Public Comment and Agency Response; A
summary of comments made by the public and the agency's

response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

Agency Confact; Copies of the regulation may be obtained
from Victoria P. Simmons or Roberta J. Jonas, Regulatory
Coordinators, Departrnent of Medical Assistance Services,
600 East Broad Street, Suite 1300, Richmond, VA 23219,
telephone (804) 371-8850.

12 VAC 30-530-160. Home health services.

A. Service must be ordered or prescribed and directed or
performed within the scope of a license of a practitioner of the
healing arts. Home health services shall be provided in
accordance with guidelines found in the Virginia Medicaid
Home Health Manual.

B. Mursing services provided by a home health agency.

1. Intermitient or part-time nursing service provided by a
home health agency or by a registered nurse when no
home health agency exists in the area.

2. Patients may receive up to 32 visits by a licensed
nurse annually. Limits are per recipient, regardless of
the number of providers rendering services, Annually
shall be defined as .July 1 through June 30 for each
recipient, if services beyond these limitations are
determined by the physician to be required, then the
provider shall request prior authorization from DMAS for
additional services, Payment shall not be made for
additional service unless autharized by DMAS,

C. Home health aide services provided by a home health
agency.

1. Home health aides must function under the
supervision of a registered nurse.

2. Home heaith aides must meet the cerification
requirements specified in 42 CFR 484.36.

3. For home health aide services, patients may receive
up to 32 visits annually, Limits shall be per recipient,
regardless of the number of providers rendering services.
Annually shall be defined as July 1 thiough June 30 for
each recipient,

Durable medical equipment (DME) and supplies

suitable for use in the home.

1. General requirements and conditions.

a. Al meadically necessary supplies and equipment
shall be covered. Unusual amounts, lypes, and
duration of usage must be authorized by DMAS in
accordance with published policies and procedures.
When determined to be cost effective by DMAS,
payment may be made for rental of the equipment in
lieu of purchase.

b. DME providers shall adhere to all applicable DMAS
policies, laws, and regulations for durable medical
equipment and supplies. DME providers shall also
comply with all other applicable Virginia laws and
regulations requiring licensing, registration, or
permitting. Failure to comply with such laws and
regulations shall result in denial of coverage for
durable medical equipment or supplies which are
regulated by such licensing agency or agencies.

c. DME and supplies must be furnished pursuant (o a
Certificate of Medical Necessity (CMN) (DMAS-352).

d. A CMN shall contain a physician’s diagnosis of a
recipienf's medical condition and an order for the
durable medical equipment and supplies that are
medically necessary to treat the diagnosed condition
and the recipient's functional limitation. The arder for
DME or supplies must be justified in the written
documentation either on the CMN or attached thereto.
The CMN shall be valid for a maximum period of six
months for Medicaid recipients 21 years of age and
younger. The maximum valid time period for Medicaid
recipients older than 21 years of age is 12 months,
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The validity of the CMN shall terminate when the
recipient’s medical need for the prescribed DME or
supplies ends.

&. DME must be furnished exactly as ordered by the
aitending physician on the CMN. The CMN and any

supporiing verifiable documentation must be complete’

{sighed and dated by the physician) and in the
piovidars possession within 30 days from the time the
ordered DME and supplies are initially furnished by the
DME provider. Each component of the DME must be
specifically ordered on the CMN by the physician. For
gxample, the order must specify 1V pole, pump, and
tubing. A general order for IV supplies shall not be
accentable,

. The CMN shall not be changed, altered, or
amended after the attending physician has signed it. If
changes are necessary, as indicated by the recipient's
condition, in the ordered DME or supplies, the DME
provider must obtain 2 new CMN. New CMNs must be
signed and dated by the attending physician within 30
days from the time the ordered supplies are furnished
by the DME provider.

g DMAS shall have the authority to determine a
different {from those specified above) length of time a
CMN may be valid based on medical documentation
subrritied on the CMN. The CMN may be completed
by ihe DME provider or other health care
professionals, but it must be signed and dated by the
attending physician.  Supporting documentation may
be attached to the CMN but the attending physician's
enfire order must be on the CMN,

f. The DME provider shall retain a copy of the CMN
and all supporting verifiable documentation on file for
DMAS' post paymeni audit review purposes. DME
providers  shail not create nor revise CMNs or
supporting documentation for this service after the
iniliation of the post payment review audit process.
Attending physicians shall not complete, nor sign and
date, CMNs once the post payment audit review has
beagun.

2. Preauthorization is required for incontinence supplies
provided in guantities greater than two cases per month.

3. Supplies, equipment, or appliances that are not
coverad include, but are not limited to, the following:

a. Space condilioning equipment, such as room
huinidifiers, air cleaners, and air conditioners:;

b. Burable medical equipment and supplies for any
hospital or nursing facility resident, except ventilators
and associaled supplies for nursing facility residents
that have been approved by DMAS central office;,

¢. Furniture or appliances not defined as medical
sqguiprent  (such  as  blenders, bedside tables,
matiresses other than for a hospital bed, pillows,
blankets or other bedding, special reading lamps,
chairs with special |ifi seats, hand-held shower
devices, exercise bicycles, and bathroom scales):;

d. ltems that are only for the recipient's comfort and
convenience or for the conveiience of those caring for
the recipient (e.g., & hospital bed or matiress because
the recipient does not have a decent bed; wheelchair
trays used as a desk surface); mobilily ems used in
addition to primary assistive mobility aide for
caregiver's or recipient's convenience (i.e., electric
wheelchair plus a manual chair); cleansing wipes-;

e. Prosthesis, except for artificial arms, legs, and their
supportive devices which must be preauthorized by the
DMAS central office {(effective July 1, 1989);

I. Hems and services which are not reasonable and
necessary for the diagnosis or treatment of illness or
injury or to improve the functioning of a malformed
body member (for example, everthe-ceunter—drugs;
dentifrices; toilet articles; shampoos which do not
require a physician's prescription; dental adhesives;
electric toothbrushes; cosmetic items, soaps, and
Iotions which do not require a physician's prescription,
sugar and salft substitutes; and support stockings;-and
norlegend-drugs).,

g. Orthotics, including braces, splints, and supports:;
h. Home or vehicle modifications-,

i. ltems not suitable for or not used primarily in the
home setting (i.e., car seats, equipment to be used
while at school, etc.):; and

i. Equipment that the primary function is vocationally
or educationally related {i.e., computers,
environmential control devices, speech devices, etc.).

4. For coverage of blood glucose meters for pregnant
women, refer to 12 VAC 30-50-500.

5. Reserved.

6. The medical equipment and supply vendor must
provide the equipment and supplies as prescribed by the
physician on the certificate of medical necessity. Orders
shall not be changed unless the vendor obtains a new
certificate of medical necessity prior to ordering or
providing the equipment or supplies to the patient.

7. Medicaid shall not provide reimbursement to the
medical equipment and supply vendor for services
provided prior to the date prescribed by the physician or
prior to the date of the delivery or when services are not
provided in accordance with published policies and
procedures, If reimbursement is denied for one of these
reasons, the medical equipment and supply vendor may
not bill the Medicaid recipient for the service that was
provided.

8. The following criteria must be satisfied through the
submission of adequate and verifiabie documentation
satisfactory to the deparment. Medically necessary
DME and supplies shall be:

a. Ordered by the physician on the CMN;

b. A reasonable and necessary part of the recipient’s
treatment plan;
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c. Consistent with the recipient's diagnosis and
medical condition particularly the functional limitations
and symploms exhibited by the recipient;

d. Not furnished solely for the convenience, safety, or
restraint of the recipient, the family, attending
physician, or other practitioner or supplier;

e. Consistent with generally accepted professional
medical standards ({i.e., not experimental or
investigational); and

f. Furnished at a safe, effective, and cost effective
level suitable for use in the recipients home
environment.

9. Coverage of enteral nutrition (EN) [ apd—ietal

] which [ do does ] not include
a legend drug shall be limited to when the nutritional
supplement is the sole source form of nutrition, is
administered orally or through a nasogastric or
gastrostomy tube, and is necessary to treat a medical
condition. Coverage of EN [ ard-FRN ] shall not include
the provision of routine infant formulae. A nutritional
assessment shall be required for all recipients receiving
nufritional supplements.

E. Physical therapy, occupational therapy, or
speech/language pathology services and audiology services
provided by a home health agency or physical rehabilitation
facility.

1. Service covered only as part of a physician's plan of
care,

2. Patients may receive up to 24 visits for each
rehabilitative therapy service ordered annually without
authorization. Limits shall apply per recipient regardless
of the number of providers rendering services. Annualiy
shall be defined as July 1 through June 30 for each
recipient. If services beyond these limitations are
determined by the physician to be required, then the
provider shall request prior authorization from DMAS for
additional services.

F. The following services are not covered under the home
health services program:

1. Medical social services;

2. Services or items which would not be paid for if
provided to an inpatient of a hospital, such as private-
duty nursing services, or items of comfort which have no
medical necessity, such as television;

3. Community food service delivery arrangements;

4.  Domestic or housekeeping services which are
unrelated to patient care and which materially increase
the time spent on a visit;

5. Custodial care which is patient care that primarily
requires protective services rather than definitive medical
and skilled nursing care; and

6. Services related to cosmetic surgery.

12 VAC 30-50-210. Prescribed drugs, dentures, and
prosthetic devices; and eyeglasses prescribed by a

physician skilled in diseases of the eye or by an
optometrist.

A. Prescribed drugs.

1. Drugs for which Federal Financial Participation is not
available, pursuant to the requirements of § 1927 of the
Social Security Act (OBRA '90 § 4401), shall not be

- ‘Nonlegend drugs
shall be covered by Medicaid in the following situations:

a. Insulin, syringes, and needles for diabetic patients;

b. Diabetic lest strips for Medicaid 'recipfents under 21
years of age;

¢. Family planning stupplies;

d.  Designated cafegories of nonlegend drugs for
Medicaid recipients in nursing homes;

e. [ Designated | drugs [—designated—in—the—Rror
Authorzation—Program prescribed by a licensed
prescriber 1 to be used as less expensive [ therapeulic
] alternatives to | covered | legend drugs.

3. Legend drugs are covered, with the exception of
anorexiant drugs prescribed for weight foss and the
drugs [ for or ] classes of drugs identified in 12 VAC 30-
50-520,

4. Notwithstanding the provisions of § 32.1-87 of the
Code of Virginia, and in compliance with the provision of
§ 4401 of the Omnibus Reconciliation Act of 1980, §
1927(e) of the Social Security Act as amended by OBRA
90, and pursuant to the authority provided for under §
32.1-325 A of the Code of Virginia, prescriptions for
Medicaid recipients for multiple source drugs subject to
42 CFR 447.332 shall be filled with generic drug
products unless the physician or other praclitioners so
licensed and certified to prescribe drugs certifies in his
own handwriting "brand necessary” for the prescription to
be dispensed as written.

5. New drugs shall be covered in accordance with the
Social Security Act § 1927(d} (OBRA 90 § 4401).

6. The number of refills shall be limited pursuant to §
54.1-3411 of the Drug Control Act.

7. Drug prior authorization.

a. Definitions. The following words and terms used in
these regulations shall have the following meaning, °
unless the context clearly indicates otherwise:

"Board" means the Board for Medical Assistance
Services.

"Committee” means the Medicaid Prior Authorization
Advisory Committee, .
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"Department” means the Department of Medical
Assistance Services.

"Director” means the Director of Medical Assistance
Services.

ug' shall have the same meaning, unless the
context otherwise dictates or the board otherwise
provides by regulation, as provided in the Drug
Control Act (§ 54.1-3400 ef seq. of the Code of
Virginia).

b. Medicaid Prior Authorization Advisory Committee;
membership. The Medicaid Prior Authorization
Committee shall consist of 10 members to be
appointed by the board. Five members shall be
physicians, at least three of whom shall care for a
significart number of Medicaid patients; four shall be
pharmacists, two of whom sghall be community
pharmacists; and one shall be a Medicaid recipient.

(1) A quorum for action by the commitiee shall
consist of six members.

{2) The members shall serve at the pleasure of the
board; vacancies shall be filled in the same manner
as the original appointment.

{3) The board shall consider nominations made by
the Medical Society of Virginia, the Old Dominion
Medical Society and the Virginia Pharmaceuticai
Agsociation when making appointments to  the
committes,

(4} The commiilee shall elect its own officers,
astablish its own procedural rules, and meet as
needed or as called by the board, the director, or
any two members of the commiliee. The
department shall provide appropriate staffing to the
commitieea.

c. Duties of the committee.

{1} The committee shall make recommendalions to
the board regarding drugs or categories of drugs to
he subject to prior authorization, prior authorization
requiremenis for prescription drug coverage and any
subsequent amendments to or revisions of the prior
authorization reguirements. The board may accept
or reject the recornmendations in whole or in part,
and may amend or add to the recommendations,
gxcept that the board may not add io the
recomimendation of drugs and categories of drugs to
be subject to prior authorization,

(2) In formulating its recommendations to the board,
the committee shall not be deemed to be formulating
regulations for the purposes of the Administrative
Process Act (§ 9-6.14:1 et seq). The commitiee
shall, however, conduct public hearings prior to
making recommendations to the board. The
commitiee shall give 30 days written notice by mail
of the time and place of its hearings and meetings to
any maniufacturer whose product is being reviewed
by the commiltee and fo those manufacturers who
request of the committee in writing that they be
informed of such hearings and meetings. These

persons shall be afforded a reasonable opportunity
to be heard and present information. The commiltee
shall give 30 days notice of such public hearings to
the public by publishing its intention to conduct
hearings and meetings in the Calendar of Events of
The Virginia Register of Regulations and a
newspaper of general circulation located in
Richmond,

(3) In acting on the recommendations of the
committee, the board shall conduct further
proceedings under the Administrative Process Act.

d. Prior authorization of prescription drug products,
coverage.

(1) The committee shall review prescription drug
products to recommend prior authorization under the
siate plan. This review may be initiated by the
director, the committee itself, or by written request of
the board. The commiltee shall complete its
recommendations o the board within no maore than
six months from receipt of any such request,

{2) Coverage for any drug requiring prior
authorizalion shall not be approved unless a
prescribing physician obtains prior approval of the
use in accordance with regulations promulgated by
the board and procedures established by the
department. ’

{3} In formulating iis recommendations to the board,
the committee shall consider the potential impact on
patient care and the potential fiscal impact of prior
authorization on pharmacy, physician,
hospitalization and outpatient costs. Any proposed
regulation making a drug or category of drugs
subject to prior authorization shall be accompanied
by a statement of the estimated impact of this action
on pharmacy, physician, hospitalization and
outpatient costs.

(4} The committee shall not review any drug for
which it has recommended or the board has
required prior authorization within the previous 12
months, unless new or previously unavailable
relevant and objective information is presented.

(5) Confidential proprietary information identified as
such by a manufacturer or supplier in writing in
advance and furnished to the commitiee or the
board according to this subsection shall not be
subject to the disclosure requiremenrts of the Virginia
Freedom of Information Act (§ 2.1-340 et seq. of the
Cude of Virginia). The board shall establish by
regulation the means by which such confidential
proprietary information shall be protected.

e. Immunity. The members of the committee and the
board and the staff of the department shall be
imrnune, individually and jointly, from civil liability for
any aci, decision, or omission done or made in
performance of their duties pursuant to this subsection
while serving as a member of such hoard, committeg,
or staff provided that such aci, decision, or omission is
not done or made in bad faith or with malicious intent.
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f. Annual report to joint commission. The committee
shall report annually to the Joint Commission on
Health Care regarding its recommendations for prior
authorization of drug products.

B. Dentures. Dentures are provided only as a result of

EPSDT ard subject to medical necessity and
preauthorization requirements specified under Dental
Services.

C. Prosthetic devices,

1. Prosthetics services shall mean the replacement of
missing arms and legs. Nothing in this regulation shall
be construed to refer to orthotic services or devices,

2. Prosthetic devices (arificial armms and legs, and their
necessary supportive attachments) are provided -when
prescribed by a physician or other licensed practitioner of
the healing arts within the scope of their professional
licenses as defined by state law. This service, when
provided by an authorized vendor, must be medically
necessary, and preauthorized for the minimum
applicable component necessary for the activities of daily
living.

D. Eyeglasses. Eyeglasses shall be reimbursed for all

recipienis younger than 21 vears of age according to medical .

necessity when provided by practitioners as licensed under
the Code of Virginia.

12 VAC 30-80-40. Fee-for-service providers: Pharmacy.

Payment for pharmacy services shall be the lowest of items
1 through 5 (except that items 1 and 2 will not. apply when
prescriptions are certified as brand necessary by the
prescribing physician in accordance with the procedures set
forth in 42 CFR 447.331 (c) if the brand cost is greater than
the HCFA upper limit of VMAC cost} subject fo the conditions,
where applicable, set forth in items 6 and 7 below:

1. The upper limit established by the Health Care
Financing Administration (HCFA) for multiple source
drugs pursuant to 42 CFR §§ 447.331 and 447.332, as
determined by the HCFA Upper Limit List plus a
dispensing fee. If the agency provides payment for any
drugs on the MCFA Upper Limit List, the payment shall
be subject to the aggregate upper limit payment test.

2. The Virginia Maximum Allowable Cost (VMAC)
established by the agency plus a dispensing fee—ifa
legend-drug, for multiple source drugs listed on the VVF.

3. The Estimated Acquisition Cost (EAC) which shall be
based on the published Average Wholesale Price (AWP)
minus a percentage discount established by the
methodology set out in a through ¢ below. | (Purshantte

a. Percentage discount shall be determined by a
statewide survey of providers' acquisition cost.

b. The survey shall reflect statistical analysis of actual
provider purchase invoices.

¢. The agency will conduct surveys at intervals
deemed necessary by DMAS [ -but-re-lessfrequently
than-triennially ).

4. 3
Noquisiion Cost {EAC) f | l |
oral-coniraceptives (Reserved).

5. The provider's usual and customary charge to the
public, as identified by the claim charge.

6. Payment for pharmacy services will be as described
above; however, payment for legend drugs will include
the allowed cost of the drug plus only one dispensing fee
per month for each specific drug. However—oral
contra tives—shall ret be subiect tothe one month
j e. Exceptions to the monthly dispensing
fees shall be allowed for drugs determined by the
department fo have unigue dispensing requirements.

7. The Program [ recogrizes pays additional
reimbursement for 1 the 24-hour unit dose delivery
system of dispensing drugs [ . This service is paid | only
for patients residing in  nursing facilities.
Reimbursements are based on the allowed payments
described above plus the unit dose add-on fee and an
allowance for the cost of unit dose packaging established
by the state agency. The maximum aliowed drug cost for
specific multiple source drugs will be the lesser of: either
the VMAC based on the 60th percentile cost level
identified by the state agency or HCFA's upper limits. All
other drugs will be reimbursed at drug costs not to
exceed the estimated acquisition cost determined by the
state agency,

8. Determination of EAC was the result of an analysis of
FY'89 paid claims data of ingredient cost used to develop
a matrix of cost using 0 to 10% reductions from AWP as
well as discussions with pharmacy providers. As a result
of this analysis, AWP minus 9.0% was determined to
represent prices currently paid by providers effective
Qctober 1, 1980.

The same methodeology used to determine AWP minus
9.0% was utilized to determine a dispensing fee of $4.40
per prescription as of October 1, 1990. A periodic review
of dispensing fee using Employment Cost Index - wages
and salaries, professional and technical workers will be
done with changes made in dispensing fee when
appropriate.  As of July 1, 1985, the Estimated
Acquisition Cost will be AWP minus 9.0% and dispensing
fee will be $4.25.

VA.R. Doc. No. R97-160; Filed Novernber 27, 1996, 11:49 a.m.
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STATE MILK COMMISSION

REGISTRAR'S _NOTICE:; The State Milk Commission is
exempt from the Administrative Process Act in accordance
with § 9-6.14:4.1 A 7 of the Code of Virginia, which exempts
the Milk Commission in promulgating regulations regarding (i)
producers’ license and base; (i) classification and allocation
of milk, compuiation sales and shrinkage; and (i) class
prices for producers’ milk, time and method of payment,
butierfat testing and differential.

Title of Regulation: 2 VAC 15-20-10 et seq. Rules and
Regulations for the Control, Regulation, and Supervision
of the BMilk Industry in Virginiz {amending 2 VAC 15-20-
80).

Statutory Authority; §8 3.1-430 and 3.1-437 of the Code of
Virginia,
Effeciive Date: December 1, 1996,

Su mrnérg:

.The amendment removes a sunse! provision so that
certain modifications to the indexes used in determining
the monthly composite index utilized in calculating the
Class 1| price for Virginia Class Milk Commission
marketing areas will continue to be used,

Agency Contact; Copies of the regulation may be obtained
from Edward C. Wilson, Jr., State Milk Commission, 200
Merth Ninth Street, Suite 1015, Richmond, VA 23219,
ielephone (804) 786-2013.

2 VAC 15-20-80. Class prices for producer's milk fime
and method of payment butterfat testing and differential.

A, Class prices.

July through  March through
1. Class | February Juhe

Eastern Virginia

Market $8.46/cwi. $8.26/cwt.
Southwest Virginia

Market $7.96/cwt. §7.76/cwt.
Western Virginia

Market $8.16/cwt. $7.96/cwt.

The above established Class 1 prices shall be adjusted
automatically in accordance with the following procedure,
provided:

(1) a. The Eastern Market Class | price shall not exceed
ihe average prevailing Class | price of Federal Order
No. 4 and Federal Order No. 5 base zone by more
than $0.80 par hundredweight, nor be less than $0.30
per hundredweight above the average prevailing Class
| price of Federal Order No. 4 and Federal Order No. &
base zone;

b, The Southwest Market Class | price shall not
exceed the prevailing Class 1 price of Federal Order
No. 11 by more than $0.60 per hundredweight nor be
less than $0.30 per hundredweight above the
prevailing Class | price of Federal Order No. 11 and;

¢. The Western Market Class | price shall not exceed
the average prevailing Class | price of Federal Order
No. 4 and Federal Order No. 5, Northwest Zone by
more than $0.60 per hundredweight nor be less than
$0.30 per hundredweight above the prevailing Class |
price of Federal Order No. 4 and Federal Order No, 5,
Northwest Zone:

(2) Class | prices shall be increased by an amount
determined by multiplying the number of two point
brackets that the average bi-monthly composite index
exceeds 101.0 by $.20; and

(3) Ciass | prices shall be decreased by an amount
determined by multiplying the number of two point
brackets that the average bi-monthly composite index
descends below 99,0 by $.20,

{4) The average bi-monthly composite index brackets
shall be in accordance with the following schedule:

Average Bi-monthly

Composite Index Amount of
Brackets Adjustment
Nos. through Nos. Cents
Continued Continued
96.9-989 - 20
92.0-101.0 -0
101.4 - 103.1 +20
103.2-105.2 +40
105.3 -107.3 + 60
107.4 -109.4 + 80
109.5-111.5 +100
111.6-113.6 +120
113.7 - 115.7 +140
115.8-117.8 +160
117.9-119.9 +180
120.0-122.0 +200
122.1 - 124.1 +220
124.2 - 126.2 +240
126.3-128.3 +260
128.4 - 130.4 +280
130.5-132.5 +300
1326-134.6 +320
134.7 - 136.7 +340
136.8 - 138.8 +360
138.9-140.9 +380
141.0- 143.0 +400
143.1 - 145.1 +420
145.2 - 147.2 +440
147.3-149.3 +460
149.4 - 151.4 +480
151.5-153.5 +500
163.6- 1556 +520
186.7 - 157.7 +540
157.8 - 158.8 +560
159.9-161.9 +580
162.0-164.0 +600
164.1 - 166.1 +620
166.2 - 168.2 +640
168.3-170.3 +660
170.4-172.4 +680
172.5-174.5 +700

Virginia Regisler of Regulations




Final Regulations

1746 -176.6 +720
176.7 - 178.7 +740
178.8 - 180.8 +760
180.9 - 182.9 +780
183.0 - 185.0 +800
185.1 - 187.1 +820
187.2 - 189.2 +840
189.3-191.3 +860
191.4 - 183.4 +880
193.5- 19556 +900
195.6 - 197.6 +820
197.7 - 199.7 +940
199.8 - 201.8 +960
201.9-203.9 +980
204.0 - 206.0 +1000
206.1 - 208.1 +1020
208.2 - 210.2 +1040
210.3-212.3 +1080
212.4-214.4 +1080
2145-216.5 +1100
21866-2186 +1120
Continued Continued

composite indices of the second and third preceding
months,

(8) On or before the seventh day of each month the
cornmission shall determine the Class | prices for the
following month and announce same to all licensed
processing general distributors,

Effeciwe May 1, 1995, aHMHHmmg——mm—DeeembeH—

Gem«mmen the followmg modaﬁcahons to the mdexes Wi[l be
utilized in determining the monthly composite index used in
calculating the Class | price for Virginia State Milk
Commission marketing areas pursuant to subdivisions A 1 (1)
through A 1 (7) of this section:

The U.S. Index of prices paid, taxes, and farm wage
rates as published in "Agricultural Prices" by the
U.S.D.A. will be determined by using the monthly
movement of the reweighted and reconstructed prices
paid index (PPITW) as published by the U.S.D.A. The
monthly movement of the new prices paid index (PPITW)
will be applied each month to the preceding month's

(5) A monthly composite index shall be determined by
dividing the sum of the index numbers of the six factors
shown in subsections (ax 1), (bx 1), (cx 1), (dx 1), (e x
13, (f x 2) of this subparagraph by seven. The latest
available published monthly data for any of the above six
factors shall be used in determining the monthly index
number.

(8 The U.S. Index of prices paid, taxes, and farm
wage rates as published in "Agricultural Prices” by the
U.S.D.A,

(b) The U.S. Index of prices received as published in
"Agricultural Prices" by the U.S.D.A.

{c) The average price per ton paid by Virginia farmers
for 16% dairy feed, as published in "Agricultural
Prices” by the U.S.D.A.

(d) The average cost of the market basket for
Richmond-Norfolk-Virginia Beach-Portsmouth, as
published in "The Market Basket and Retail Food
Prices" by the Virginia Department of Labor and
industry,

{e) The average weekly earnings of workers in Virginia
manufacturing industries, as published in "Trends in
Employment Hours and Earnings Virginia and
Statistical Metropolitan Areas" by the Virginia
Department of Labor and industry.

(f) An average of the prevailing Class | prices in North
Carolina, Federal Milk Marketing Order No. 4 and
Federal Milk Marketing Order No. 11,

{6) The six month average, November 1973 through April
1974, shall equal 100 for each of the above factors for
the purpose of determining the monthly index number for
each factor,

{7) The current month's Class | price adjustment, if any,
shall be determined by a bi-monthly composite-index
which shall be a simple average of the monthly

revised index of prices paid, taxes, and farm wage rates
using December 1994 as the base month.

The U.S. Index of prices received as published in
"Agricultural Prices" by the U.S5.D.A. will be determined
by using the monthly movement of the reweighted and
reconstructed prices received index as published by the
U.S.0.A. The monthly movement of the new pieces
received index will be applied each month to the
preceding month's revised index of prices received using

. December 1994 as the base month,

The average price per ton paid by all Virginia farmers for
16% dairy feed as published in "Agricultural Prices" by
the U.S.D.A. will be determined by using the monthly -
movement of the index of prices paid, production items,
complete feeds as published by the US.D.A. The
monthly movement of this index will be applied each
month to the preceding month's index of 16% dairy feed,
Appalachian using April 1995 as the base month. -

The authoritative publisher of the Market Basket for
Richmond-Norfolk-Virginia Beach-Portsmouth will be the
Virginia Department of Agriculture and Consumer
Services, The resultant index numbers derived from the

. above calculations will be utilized as specified in the

cited regulation.

2. Class |-A.  The price used in computing each
distributor's obligation for producer milk (of 3.5%
butterfat) allocated to Class I-A shall be the Class Il
price.

3. Class l1. The price per cwt. for all markets shall be the
monthly Class Il price announced by the Market
Administrator of the Tennessee Valley Marketing Area
(Federal Order No. 11).

4. The total value of base deliveries made in accordance
with 2 VAC 15-20-50 B (2) shall be discounted in
accordance with the following procedure to reflect the
cost savings of transporting, storing and handling of
producer milk on a uniform daily bases:
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(8) Subtract from each cooperative association's total
pounds of base deliveries allocated to Class | sales for
each delivery period an amount equal to twice the sum
of ithe differences between the pounds of assigned
daily base and the pounds of daily base deliveries
which are less than the pounds of assigned daily base
for each day during the delivery period.

(b) The net hundredweight (not less than zero)
resulting from the above procedure multiplied by $0.11
will be the amount of discount for base deliveries
during the delivery period.

5. Producers or their agenis shall not sell milk or offer
milk for sale at prices other than those established.

B. Butterfat differential. In making payments to producers
and/or cooperative associations of producers required
pursuant to this section, each general distributor shall add for
each one-tenth of one percent of average butterfat content
above 3.5%, and shall deduct for each one-tenth of one
percent of average butterfat conient below 3.5% as a
butterfat  differential an amount per hundredweight
anmounced each month by the Market Administrator of the
Tennessee Valley Marketing Area (Federal Order No. 11).

C. Butterfai testing., Butterfat testing shall be conducted in
accordance with the foliowing procedure:

1. General distributors shall determine the average
butterfat content of all assigned producer milk delivered
by each producer who is not a member of a cooperative
association, as defined in 2 VAC 15-20-10 by four or
more tests made at approximately equal intervals durin
each delivery period. ‘

2. All assigned producer milk accompanied by a bill of
lading that is delivered by a cooperative association to a
licensed distributor and is accepied by the distributor
shall be paid for by the distributor at a rate that is
determined by the butterfat test specified on the bill of
lading accompanying the load of milk.

3. The butterfat content of all assighed cooperative
association milk delivered by methods other than
specified in subdivision C 2 above, shall be determined
in accordance with procedures specified by the
commission, if mutual agreement between the
cooperative association and the distributor cannot be
reached as to the butterfat content of such deliveries,

4. All sampling and testing shall be conducted by
persons licensed by the Virginia Deparment of
Agriculture and Consumer Services. These tests shall
be made by the Babcock Test, or other tests approved
by that department and shall, as directed by the
commission, be subject to check tests made by a
licensed tester.

D. Time of payment.

1. On or before the last day of a delivery period general
distributors shall make a partial payment to producers or
cooperative associations of producers for base deliveries
received during the first 15 days of the delivery period.
The partizl payment shall be not less than an amount
determined by muliiplying the previous month's Class Il

price for 3.5% wmilk by the hundredweight of base
deliveries for the first 15 days of the delivery period;
provided full and final payrment for the preceding delivery
pericd was made in accordance with subdivision D 2 of
this section, otherwise the partial payment shall be not
less than an amount determined by multiplying the
current Class | price for 3.5% mik by the hundredweight
of base deliveries for the first 15 days of the delivery
period.

2. On or before the 15th day following the close of a
delivery period general distributors shail make full and
final payment to producers or cooperative associations of
producers for deliveries received during such delivery
peried pursuant to this chapler.

3. Certified or registered mail may be required for all U.S.
Postal Service deliveries of producer payments made by
general distributors pursuant to subdivisions D1 and D 2
of this section when directed in writing by the
commission.

4. The commission may, after a hearing, require
individual general distributors to make settlerment with
producers or cooperative associations of producers for
deliveries at intervals other than provided in subdivisions
D 1 and D 2 of this section.

5. All licensed producers or association of producers
supplying base deliveries to processing general
distributors located in Norfolk, Porsmouth, Hampton,
Newport News or Chesapesake shall be allocated $0.10
per hundredweight from the totat monthly Eastern Market
Class | producer payments. This allocation shall be
made prorata in accordance with the monthly base
deliveries to the processing general distributors located
in the aforementioned cities.

6. Before the 15th day of each month the commission
shall determine the required monthly equalization
payments and give written notice to all affected parties of
the amounts payable. The monthly equalization
payments shall be made to the Mik Comrmission
Equalization Fund no later than the 25th day of the
month subsequent to the end of each delivery period.
On or before the last day of each month the commission
shall disburse ali funds (less a balance necessary to pay
ali bank charges) paid in during the current month in
accordance with subdivision D 5 of this section.

E. Redistribution of producer losses. When the
commission is satisfied that when ope or more licensed
distributor(s) is/are unable, due to bankruptcy or receivership,
to fulfill the financial obligation {o producers andfor
cooperative associations of producers for base deliveries, the
commission may authorize the establishment of a temporary
producer redistribufion fund to reallocate a distributor's
deficient financial obligation.

1. When it is determined that an obligation for base milk
defiveries  cannot be satisfied, the distributor(s),
producer(s) or cooperative associations of producers
involved shall notify the commission within five working
days of a voluntary filing or adjudication of bankruptcy or
receivership, or within five working days of the effective
date of this regulation for licensed distributors currently
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in bankruptcy or receivership. This notification shall be in

writing accompanied by copies of pertinent court
documents.

2. The producer funded redistribution of losses of an
unfulfilled obligation of base deliveries shall be limited to
an amount not to exceed the unsecured value of base
deliveries calculated in accordance with this chapter.

3. A producer funded redistribution rate shall be
established which will be the lesser of the actual dollar
loss under subdivision E 2 or the dollars generated by a
rate not in excess of .10/cwt., levied on producer's and/or
cooperative associations of producers monthly Class |
allocated base deliveries for a period not to exceed 12
months for each bankruptcy.,

Each distributor shall remit to the Milk Commission no
later than the 15th of each month the amount collected in
accordance with this subdivision, applicable to the prior
months delivery period at the rate established by the
commission.

4. The Milk Commission shall disburse ali redistribution
funds, net of applicable bank charges, collected each
month for the redistribution fund by the last day of the
month. Funds will be disbursed prorata in relationship to
the loss incurred by producers and/or cooperative
associations of producers, less applicable bank charge.

5. Producers or cooperative associations of producers
shall assign to the commission that portion of their loss
ciaim which pertains to the value of redistributed funds
paid on Virginia base deliveries by the commission in
order to participate in the producer redistribution fund.

6. Any overpayment or recovery of loss claims assigned
to the commission by producers or cooperative
associations of producers to the producer redistribution
fund shall be disbursed to producers or cooperative
associations of producers on a prorata basis of
payments made to the fund,

VA.R. Doc, No. R97-159; Filed November 27, 1996, 9:43 a.m.

BOARD OF PROFESSIONAL COUNSELORS AND
MARRIAGE AND FAMILY THERAPISTS

Title of Regulation: 18 YAC 115-20-10 et seq. Regulations
Governing the Practice of Professional Counseling
{amending 18 VAC 115-20-20, 18 VAC 115-20-100 and 18
VAC 115-20-110).

Statutory Authority: §§ 54.1-113, 54.1-2400 and 54.1-3503 of
the Code of Virginia.

Effective Date; January 22, 1997,

Summary:

The amendments comply with statutory requirements to
maintain revenue within 10% of expenditures over each
biennium. The board adopted the following fee changes:

1. Reduce the application processing fee (currently
$100) to $25 in FY 1997, adjusted to $50 for FY 1998
and thereafter.

2. Reduce the registration of supervision fee (currently
$75) to $20.

3. Change the current annual renewal fee of $75 to a
biennial renewal of §75.

Summary of Public Comment and 'Agency Response: A
summary of comments made by the public and the agency's

response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

Agency Contact; Copies of the regulation may be obtained
from Janet Delorme, Department of Health Professions, 6606
West Broad Street, 4th Floor, Richmond, VA 23230-1717,
telephone (804) 662-9575.

18 VAC 115-20-20. Fees required by the board.

A. The board has established the following fees applicable
to licensure as a professional counselor:

After December After June

31, 1986 30, 1997

Registration of supervision $75 [ $25 $20] [ $28 $20]
[ i ]
Application processing $400 325 $50
Biennial license renewal $86 §75 $75
Duplicate license $15 $15
Endorsement to another

jurisdiction $10 $10
Late renewal $10 $10
Replacement of or additional

wall certificate $15 315
Returned check $15 $15

B. Examination fees shall be paid directly to the
examination service according to its requirements.

B. C. Fees shall be paid by check or money order made
payable to the Treasurer of Virginia and forwarded to the
hoard. All fees are nonrefundable.

C—Alfeesare-nonrefundable:

18 VAC 115-20-100. Annual Biennial renewal of
licensure,

A. All licensees shall renew licenses on or before June 30
of each odd-numbered year.

A: B. Every license holder who intends to continue to
practice shall submit to the exeeutive—direstor doard on or
before June 30 of each odd-numbered year:

1. A completed application for renewal of the license;
and

2. The renewal fee prescribed in 18 VAC 115-20-20.

B: C. Failure to receive a renewal notice from the board
shall not relieve the license holder from the renewal
requirement.

18 VAC 115-20-110. Late renewal; reinstatement.

A. A person whose license has expired may renew it within
four years after its expiration date by paying the penalty fee
prescribed in 18 VAC 115-20-20 as well as the license fee
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prescribed for each year biennium the license was not
renewed.

B. A person who fails to renew a license for four years or
more and wishes to resume practice shall reapply and pay
the application fee prescribed in 18 VAC 115-20-20 and take
the written examination.

C. Upon approval for reinstatement, the applicant shail
pay the penalty fee prescribed in 18 VAC 115-20-20 and the
license fee prescribed for each year biennium the license was
not renewed.

Virginia Register of Regulations
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Department of Health Professions
6606 West Broad Street, 3th Floor

ANSWER THE FOLLOWING QUESTIONS:

Rickmord, Virginia 23230-1717 YES NO
1. Have you ever been denied the privilege of tking an occuparionai licensure [1] [1]
COMMONWEALTH OF VIRGINIA or certification examination? Ifyes, state what tvpe of occupatonal examination
A
and where:
BOARD OF PROFESSIONAL COUNSELORS
AND
MARRIAGE AND FAMILY THERAPISTS 2. Have you ever had any disciplinary action taken against 2n occupational license {1 [r
to practice or are any such actions pending? Ifyes, explain in detail (use extra paper
if necessary),
PROFESSIONAL COUNSELOR
LICENSURE APPLICATION
- i : . . . 3. Have you ever been convicted of a violation of or pied nalo contendere to asy 1] !
1 hereby make a'pp‘h:.:atmn for hce_nsure ] to practice as :? Prf)fes;}ﬂnn‘l Cnunse!or m the federal. stae, b local statte, regulation ar ordinance or enered inva any plea
Commonwealth of Virginia. The following evidence of my qualificatons iz submined with 2 check bargaiming relating to a felony o misdemeanor? (Exchuding wratfic violations,
ar money order in the amount of $25.00 made payable to the Treasurer of Virginia. The appiicadon except for driving under the influence.) 1fyes, oxplain in detail:
fee is non-refundable. .
INSTRUCTIONS PLEASE TYPE OR PRINT USE BLACK INK
1. Applicants must compigte all sections. - . § . !
2. Complsted application should be mailed to the abave address. 4. Have you ever been terminated or asked to withdraw from any heakth care [ [ ]

3. Applicarion and supporting documents must be reczived no less than %0 days prior to the date of the written examination.

facility, agency, or practice? 1f yss, provide an explanation on 2 separate sheet of paper.

L GENERAL INFORMATION

Lz8

9661 ‘£z 40qtuase( Aepuop

Social Security Number

Name {Last, First M.L, Suffix, Maiden Name) ) - Date of Birth

IL SUPERV']SI-Z.D COUNSELING EXPERIENCE

Indicare below person(s) designated s your supervisor(s) for professional counseling supervised &xperience, to whom verifician formis}
will be sent. Verification of Supervision forms mus: be reumed to the applicant by the supervisor in an envelope with the supervisor's

Mailing Address (Street and/or Bex Number, City, Stue, ZIP Code} Home Telephone Number

o the lope seal.

Business Name and Address (if different from above) Business Telsphene Number

Supervisor's Name

Institution or Business Name and Address

EDUCATION: Sware in chmr]o!cgical arder the name and [ocation of each graduate school where sraduate course work has been
completed. GRADUATE TRANSCRIPTS MUST BE SUBMITTED DIRECTLY TO THE BOARD OFFICE FROM THE GRADUATE
DNSTITUTION. -

Current Address (if different from above)

Dates of Attendance Majer and'or Degree Date Degree

Institution Coneenration Received Caonferred
From ( To -

Dares Applicant Employed

Toral Hours of Face-to-Face Supervision
From; To:

Toral Hours of Group Supervision

Description of Supervised Work Expericnee

suonenbay jeuld
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Supervisor’s Name

V., STANDARDS OF PRACTICE - Your practice is limited to your d d areas of c Pleage list below vour
specialized areas of practice that can be supponted by decumentation of training or 2ducation.

Instianion or Business Name and Address

Current Address {if different from above}

Dates Applicant Employed Total Hours of Face-to-Face Supenision Total Hours ot Group Supervision
From: To:

Description of Supervised Work Expenence

Supervisor’s Name

Institudon or Business Name and Address

Current Address ¢if different from above)

Dates Applil:-ant Employed Total Hours of Face-10-Face Supervision Teral Howrs of Group Supervisien
From: To:

Description of Supervised Work Experience

{ Sweet Address:

ML POST-GRADUATE DEGREE INTERNSHIP 1 Mav not applv to all applicants)
Have you had 2 pest-graduate degree wtermship or practicum” | | Yes [BRY]

Instiuion or Business Name:

| Crow . State ZIP Code

Hours per week: Dates: From o

(T Applicable. Submit ¥erification of Superision Form?

CLIENT POPULATION(S) | COUNSELING TECHNIQUES USED ASSESSMENT INSTRUMENTS USED
V. LICENSURE/CERTIFICATION - List all the stares in which you now hold or have everheid an mmnona} 11ceru;c o
- certificate to practice professional counsefing in order of arainment.
STATE LICENSE/CERTIFICATE NUMBER, iSSUE DATE .TYPE OF LICENSE/CERTIFICATE

VI REFERENCES - Please list and submit references from thres individuals other than your supervisors who are acquainted with
your professional work.

NWAME AND ADDRESS ) TIiTLE 3

The follawing 1 must be d by 2 Notary Public. This lorm is not valid uniess properly notarized.

AFFIDAVIT
(To ke completed before a potary public)

State of i - ] CounnyCigy of

Name - being duly swom, says that hesshe is the person who is

referred (o in the toregoing npphmuun tor licensure as 2 professional counselor in the Commonwealth of Yirninia: that the statemenrs
herein contained are tue in every respect, that heishe has complied with all requirements of the law: and that he:she has read and
understands this atfidavit.

Signature of Applicant

Subscribed to and sworm 10 before me this dayof )

¥ commission expires on

Signarure of Notary Public
SEAL

ey L
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COMMONWEALTH OF VIRGINIA

BOARD OF PROFESSIONAL COUNSELORS AND-
MARRIAGE AND FAMILY THERAPISTS

- Deparmnent of Health Professions -
6606 Yvest Broad Streer, 4th Fleor
Richmond, Virginia 232301717
{804) 662-9912 e

. REGISTRATION OF SUPERVISION
- POST-GRADUATE DEGREE SUPERVISED EXPERIENCE - - -- -

FEES: 520,00 Each Registration (one supervisor)

Make all checks payable to THE TREASURER OF VIRGINIA - Registratiox fees are NON-REFUNDABLE

REGISTRATION OF SUPERVISION (condnued)

i which the supervisor is licensed mmst be submitted 10 the Board.) -

SUPERVISOR INFORMATION

Name {Last, First, M.L, Suffix, Maiden Name) Social Security Number Date of Birth

Business Address Telephone Number

License License Number Initial Licensure Dare Licensure Ex-pira_;ion Date
State: - (If supervisor is not licensed & Virginia, a completed Verification of].i:c-tfsme 50}'1'{1 from l.he sraze_ -

SUPERVISION CONTRACT

- THIS FORM I5 TO BE COMPLETED BY THE TRAINEE AND THE SUPERVISOR

CHECK ONE: | | Inital-Registration [ ] Add Supervisor [ ] Change Supervisor

TRAINEE INFORMATION (Please type or print)

Name (Last, First, M.L, Suffix, Maiden Name) Social Security Number Date of Birth
Mailing Address (Street andfor Bax Number, Ciry, Stais, ZIP Code) Home Telephons Number
Business Name and Address (Where you are providing supervised counseling servicss) Business Telephone Number

‘EDUCATION: State in chronojogical order the name and locarion of each graduare school where rraduate course work has been
completed, GRADUATE TRANSCRIPTS MUST BE SUBMITTED DIRECTLY TO THE BCARD OFFICE FRONM THE GRADUATE
INSTITUTION PRIOR TO APPROVAL OF SUPERVISION. R

Dates of Attendance Major and. or Degree Date Degres

From l Ta

SUPERVISION TO BE PROVIDED TRAINEE - Supervision agreement should include at least one hour per week of face-to-face
supervision. Two hours of group supervision may be substituted for one hour of individual face-to-face supervision for one-half of
1he required 200 hours of supervision. Indicate whetkter supervision is on-site or off-site. Provide derailed infotmation of
supervision to be given. -

SERVICES TO BE RENDERED BY THE TRAINEE-WHILE IN SUP‘ERWS!ON - Inciede population of clienss to recesve
service, assessments to be vsed, and counseling techniques to be used.

L

. - declare under penaity of perjury under the laws of the Commonweaith
(Supervisor) - .

af Virginia that I have professional trzining in supervision. and that I will not provide supervision to

in areas outside of the competencies of my licenss 1o practice as a

{Trainee)

; As supervisor, | assume responsibiliey for the clinical activities of the individual
{License of Supervisor)

registered under my supervision. We hereby agree to this supervision contract which {s being resistered with the Board of

Professional Counselors and Marriage and Family Therapists.

Signarure of Supervisor: Bate:

Signature of Trainee: Dade:

ey 1%
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Department of Heallh Professions
COMMONWEALTH OF VIRGINIA

RENEWAL NOTICE AND APPLICATION

. INSTRUCTIONS

I. Comploleilom 1 below if you do ol weslt 1y ronew

2. Make any agdiess changes on liig apphicalion whon ranewing.

3. Maka any namg changes o1 1his apphcation pnd enclose a copy of your
marttage licease or caur arder.

4. Mote nams and licansa fumibier on all enclasures

5. Relun this spphcalion i the enclusod snugigpa.

Board of GURRENT RENEWAL PERIOD *

EXPIRATION FROM ¢ o 1. O Check heis If you do pat wish 1a ranew, end sign batow.

1
Telephone i
TYFE OF RENEWAL CURRENT LATE PAYMENT E
AMOUNT DUE A OHLYIE AFTER Signatura

$ . .

NUMBER:

MAKE CHECKS PAYABLE TO THE "“TREASURER OF VIRGINIA"

VA.R. Doc. No. R97-151; Filed November 20, 1997, 11:45 a.m.

BZliE D

Virginia Register of Regulations

824



Final Regulations

*k kok ok ok ok ok ¥

Title of Regulation; 18 VAC 115-30-10 et seq. Regulations
Governing the Certification of Substance Abuse
Counselors (amending 18 VAC 115-30-30, 18 VAC 115-30-
110, and 18 VAC 115-30-120).

Statutory Authority: §§ 54.1-113, 54.1-2400, and 54.1-3503
of the Code of Virginia.

Effective Dats; January 22, 1997.

Summary:

The amendments comply with statufory requirements to
maintain revenue within 10% of expenditures over each
biennium. The board adopted the following fee changes:

= Reduce the application processing fee (currently $50)
to $20 in FY 1997, adjusted toc $25 for FY 1998 and
thereafter.

* Reduce the registration of supervision fee (currently
$25) to $10in Fy 1997, adjusted to $15 for FY 1998 and
thereafter.

= Change the current annual renewal fee of $40 o a
biennial renewal of $40.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Copies of the regulation may be obtained
from Janet Delorme, Depariment of Health Professions, 6606
West Broad Street, 4th Floor, Richmond, VA 23230-1717,
telephone (804} 662-9575.

18 VAC 115-30-30. Fees required by the board.

A. The board has established the following fees applicable
lo the certification of substance abuse counselors:

Aftef December After June

31, 1996 30, 1997

Registration of supervision $25 $10 $15
Application processing $50 $20 $25
Biennial certification renewal  $40 $40
Duplicate certificate %15 315
Late renewal $10 $10
Replacement of or additional

wall certificate $15 315
Name change 510 310
Returned check $15 $15

B. Fees shall be paid by check or money order.
Examination fees shall be made payable to the examination
service and mailed directly fo the examination service. All
other fees shall be made payable to the Treasurer of Virginia
and forwarded to the Board of Professional Counselors and
Marriage and Family Therapists.

18 VAC 115-30-110. Annual Biennial venewal of

certificate.

Every certificate issued by the board shall expire on June
30 of each odd-numbered year.

1. Along with the renewal application, the certified
substance abuse counselor shall submit the renewal fee
prescribed in 18 VAC 115-30-30 ofthischapter.

2. Failure to receive a renewal notice and application
forms shall not excuse the cerified substance abuse
counselor from the renewal requirement.

48 YAC 115-30-120. Reinstatement.

A. A person whose ceriificate has expired may renew it
within four years after its expiration date by paying the
penalty fee prescribed in 18 VAC 115-30-30 and the
certification fee prescribed for each year biennium the
certificate was not renewed.

B. A person who fails to renew a certificate for four years
or more shall:

1. Pay the late renewal fee prescribed in 18 VAC 115-
30-30 and the certification fee prescribed for each year
biennium the certificate was not renewed;

2. Provide evidence satisfactory to the board of current
ability to practice as evidenced by:

a. Continuous practice of substance abuse counseling
during the preceding two years and completion of 20
hours of continuing education in substance abuse
counseling per year for the preceding two years, or

b. Completing at least 40 hours of substance abuse
education in the preceding 12 months.

Volume 13, Issue 7

Monday, December 23, 1996

825



azg
suojemnboy jo 1915100 BIUIBHA

COMMONWEALTH OF VIRGINTA
BOARD OF PROFESSIONAL COUNSELORS AND
MARRIAGE AND FAMILY THERAFPISTS

Department of Health Professions
6606 Vest Broad Street, 4th Floor
Richmond, Virginia 23230-1717
{80d)} 662-7328

L SUPERVISED COUNSELING EXPERIENCE

Indicate below person(s) designated as your supervison(s) for substance abuse counseling supervised experience. Verification of
Supervision forms must be returned to the applicant by the supervisor in an envefope with the supervisor's signature on the

enveiope sezl.

Supervisor's Name

Insttution or Business Name and Address

APPLICATION FOR CERTIFICATION AS A
SUBSTANCE ABUSE COUNSELCR

Thereby make application for certification to practice as a Substance Abuse Counselor in the
Commonwealth of Virginiz. The following evidence of my qualificarions is submirted with a check or
money order in the ameunt of $20.00 made payable 1o the Treasurer of Virginia The application fee

is non-refizndable.

Cutrent Address (if different from above)

Dates Applicant Employed
Frem: Tao:

Total Hours of Face-to-Face Supervision

Total Hours of Group Supervision

INSTRUCTIONS

PLEASE TYPE OR PRINT

USE BLACK INK

. Applicants must complete all sections.

1
2. Completed application should be mailed 1o the abave address.
3. Application and supporsing documents must be received no less than 90 days prior to the date of the wrinien examination.

T GENERAL INFORMATION

Wame (Last, First, M1, Suffix, Maiden Name)

Social Security Number Date of Birth

Description of Supervised Werk Experience

Mailing Address (Street and/or Bex Number, Ciry, State, ZIP Code)

Home Telephone Number

Supervisors Name

or Business Name and. Address

Business Name and Address (1! different tom abave) ©

Business Tzlephone Number

1. EDUCATIONAL EXPERIENCE

Currene Address {if different from above)

Applicants must submic afficial transcripts in sealed. signed enveloges wath this application. Applicants with GED ceruilicates must
include officiai documentation of that cemificare in a sealed. signed envelope, |

Dates Applicant Employed
From: Te: -

Total Hours of Face-to-Fuce Supervision

Toral Heurs of Graup Supervision

Educational Institutions Amtended

From

Drates Anended
Ta

Dezree Conterred

1 Hivh School G.E D College

City & State

Ma.

Yr. Mo, Y

Maonth Year

Description of Supervised Work Expefiznce

suonenbay |jeuid
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iV. SUBSTANCE ABUSE COUNSELOR EDUCATIONAL REQUIREMENTS

Applicants are required to document 400 hours in 2 substancs abuss educational program &rom one of the fallowing: {1) an accredited
university or college: (2) an integrated program approved by the Board; (3) an individualized Program of serninars and workshops
approved by the Board at the time of the application.

COURSE WORK MUST BE VERIFIED THROUGH OFFICIAL TRANSCRIPTS TO BE INCLUDED N THE APPLICATION
PACKAGE. CLOCK HOURS REPORTED MUST BE ONLY THOSE HOURS SPENT COVERING THE SPECIFIC
CONTENT AREA. TO VERIFY COURSE CONTENT, ADDITIONAL INFORMATION SUCH AS COURSE DESCRIPTIONS
OR SYLLARBIMAY BE REQUIRED BY THE BOARD.

SEMINARS AND WORKSHOPS MUST BE VERIFIED THROUGH COPIES OF CERTIFICATES. IF CLOCK HOURS OR
C.E.U.s ARE NOT RECORDED ON THE CERTIFICATE, SEPARATE DOCUMENTATION OF CLOCK, HOURS, SIGNED BY
THE PRESENTER OR YOUR SUPERVISOR MUST BE INCLUDED. B

I UBSTANCE ABUSE EDUCATION TASKS (180 HOURS) '

A migimum of eight (8) hours in each of the following areas must be documented, Please provide school transeripts for practicums -

and internships. If tasks were completed on the job, superviser must sign the form verifying each task compleled.

Course Number and Title

IV.A. DIDACTIC TRAINING (220 HOURS)
A minimum of ten (10} hours in each of the following areas must be documented.

Number of Hours of Practicumy internship
Tasks Completed School/Facility Agency or Supervisor's Sigmahme  * Date
1. Screening
2. Intake . R [ - -

3. Oriemarion -
Course Number and Title/ o - _
Content Institucion/Agency Workshop Title Clock Hours*
Understanding the Dynamics‘uf
Human Behavior 4. Assessment
Signs and Symptoms of 3. Treament Plan o
Substance Abuse
X 6. Counseling
. . Individual .

Counseling and Treatment . .
Approaches, Substance Abuse
Research, Group Therapy and o .
Odher Adjunctive Treatment 7. Case Managf‘mem -
and Support Groups R
Continuumn of Care and Case — -
Management Skills 8., Crisis lntervention |
Recovery Procass and Relapse . ‘94 Client Education
‘Prevention Methods ’

10. Referral . )
Ethics and Professional .
Identity

11, Repors and

Recordkeepng .

* One semester credit is equivalent to |5 clock hours: One quarter credit is equivalent to 10 clock hours; Gne C.E.U, credit is
zquivalent ta |0 clock hours,

12. Consuitation
(with other
prefessionals)

suone|nbay |eul
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ANSWER THE FOLLOWING QUESTIONS:

{. Have you ever been denied the privilege of taking an occupational licensure [1 {3
or certification examinaticn? If yes, state what type of occupational examination
and where:

2. Do you currently hald, or have you ever held, an occupational license or certification ] [1
to practice as a substance abuse counselor in any other state or jurisdiction?
If yes, please list below:

State Number Issue Date Type

State Number Issue Date Type

3, Have you ever had any disciplinary action taken against an occupational Jicense [ ] [1]
to practice or are any such actions peading? If yes, explain in detail (use extra paper
if necessary):

4. Have you ever been convicted of a violation of or pied nolo contendere to any [1] [}
federal, state, or local statute, regulation or.ordinance or entered into any plea
bargaining relating to a fefony or misdemneanor? (Excluding traffic violations,
except for driving under the influence.) If yes, explain in detail:

5. Have you ever been terminated or asked to withdraw from any health care [ 1] [ ]
facility, agency, or practice? [f yes, provide an explanation o a separate sheet of paper.

The following statement must be executed by a Notary Public. This form is not valid unless properly notarized.

AFFIDAVIT
(Tt be completed before a notary public)

State of - ] . : County/City of

Name : . being duly sworn, savs that he/she is the person wha is
referred to in the feregoing appl:catlcn for certification to practice as a subs:ancc abuse counseler in the Commenwealth of Virginia;
-that the statements herein contained are true in every respect, that he/she has complied with all reguirements of the law; and that he/she
has read and understands this affidavit.

Signature of Applicant

Subscribed to and sworn (o before me this day of 19

My commission expires on

SEAL Signature of Notary Public

rev. [1/96

Virginia Register of Regulations
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COMMONWEALTH OF VIRGINIA
BOARD OF PROFESSIONAL COUNSELORS AND
MARRIAGE AND FAMILY THERAPISTS

Department of Health Professions
6606 West Broad Street, 4th Floor
Richmond, Virginia 23239-£717
(804) 662-7328

NATURE OF SUPERVISTON

REGISTRATION OF SUPERVISION FOR
SUBSTANCE ABUSE COUNSELOR CERTIFICATION

FEES: $10.00 Each Supervisor Registered

Make all checks payable to THE TREASURER OF VIRGINIA - Registration fees are NON-REFUNDABLE

Supervisory setting (Name of Institution, Agency}

Hours of individual end/or group supervision planned PER WEEK: [ndividual Group

Review Secrion 8 VAC 115-30-60 of the regulations which outlines the experience requirement.

Mature of services to be rendered by the supervisee;

-
Nanure of services ta be rendered by the supervisor:

SUPERVISORY AGREEMENT

CHECK ONE: [ ] Enitia) Registration [ 1Add Supervisor | ] Change Supervisor

TRAINEE INFORMATION (Please type or print cleariy)

Narne (Last, First, M.I, Suffix, Maiden Name} Social Securiry Number | Date of Birth

Mailing Address {Street and/or Box Number, City, State, ZIP Code) Home Telephone Number

Business Mame and Address Business Telephone Number

Highest Level of Education Achieved Degree Instimtion
SUPERYISOR INFORMATION (Please type or print clearly)
| Mame (Last, First, M.L, Suffix. Maiden Name) Social Security Number Date of Birth

| DATE SUPERVISION BEGAN/WILL BEGIN:

Mailing Address (Street and/or Box Number, City, State, ZIP Code) Heme Telephone Number

Business Name and Address Business Telephone Number

Type of License/Cenification License or Centificate Number State

Supervisor must complete uttached experience and vducaton form A or B

L , agree 10 provide supervisiom as described within tis agreemen
(Name of Supervisor)

{Review Section 1§ VAC 115-30-60 of the regulations which outlines the axperience requirement.} | agree to supervise

(Name of Supervisee)

in accardance with the reguiations of the Virginia Board of Professional

Counselnrs and Marriage and Family Therapists governing the Certificarion of Substance Abuse Counselors. 1also agree

to report the performance of the supervisee on a form provided by the Board at the conclusion of the supervised experienee. -

L ) , agree ta present myself for suparvision for the number of kours designated in this
(Name of Supervises) . .

agreement. [ undersiand Is responsible for my professional acrivities during the,

(Name of Supervisor)

time [ am working under hisher supervision.

Signature of Supervisor Signarure of Supen 1see

Date:

NOTE: 1. ' SUPERVISEES MUST SUBMIT A REG]STRA'I'!ON OF SUPERVISION FORM FOR EACH
INDIVIDUAL PROVIDING SUPERVISION FOR THE PURPOSE OF CERTIFICATION.

1. THIS FORM WILL NOT BE REVIEWED BY THE BOARD UNTIL OFFICIAL TRANSCRIPTS ARE
RECEIVED DOCLUMENTING COMP[ETIOYN OF HIGH SCHOOL OR A COLLEGE DEGREE.

suonenbay |eutd
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APPLICANT'S NAME:

FORM A
SUPERVISOR'S EXPVERIENCE AND EDUCATION

Superviser is a Certified Substance Abuse Counselor in the Commonwealth of Virginia:

l. Who has two years experience as a board certified substance abuse counselor by the Virginia Board of
Professional Counselors and Marriage and Family Therapists; . -

Centificate Number ssue Datz Expiration Date
P

AND

2. Who lso has board recognized national cestification in substancs abuse eounseling.

Certificate [ssued By ' . Issue Date Expiration Datz

IDECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE COMMONWEALTH OF
VIRGINIA THAT THE FOREGOING [5 TRUE AND CORRECT.

Supenisars Sig

Date

CERTIFIED SUBSTANCE ABUSE COUNSELORS APPLICANT'S NAME:

FORM B

SUPERVISOR'S EXPERIENCE AND EDUCATION

(Ta be used by Licensed Professionad listed below)
Supervisor is licensed as one of the following:
{Please check the appropriate profession)

Licensed Professional Counseior Licensed Clinical Psychalogise
Licensed Psychologist Licensed Chinical Social Worker

Medical Doctor Registered Nurse
WITH:

1. One year experience in substance abuse counseling (List substance abuse experience in the space below).

- DATES OF -
EMPLOYMENT
: PLACE QF EMPLOYMENT HOURS
{Complete Address) . DUTIES PER WEEK :
FROM _ TO H
]
AND

2. One hundred hours ot didactic education in the followina:
®  nderstanding the dynamics of human behavior:
Signs and symptoms of substance abuse.
Counseling and reatment approdzhes: {substance abuse research. zroup therapy and other wjunctice treaiment zud
ICCOVErY Support wroups);
Cenunuuem of care and case management skilis:
®  Recovery process and relapse prevention methods: and
?  Ethics and pratessional identiey

o

suonenbay jeuld
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LIST SUBSTANCE ABUSE COURSES IN SPACE BELOW
COURSE DATE UNIVERSITY/PROGRAM/WORKSHOP HOURS
|
TOTAL
HOURS:

1 DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE COMMONWEALTH OF VIRGINIA THAT
. THE FOREGOING IS TRUE AND CORRECT.

Supervisor's Signature

! ) Date
rev. [1/96
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Departmenl of Heallh Professions
COMMONWEALTH OF VIRGINIA

RENEWAL NOTICE AND APPLICATION

INSYAUCTIGNS
+. Complata ilem § belaw If you do nal wish ta renaw.
2, Make any adii9gi chonges on dus applicalion whan ranawing
. Moko any nama changes on Wl appliculion and wiclose o copy of yaur
mori4ge licanee of court ardar,
4. Nula namie and hicenso numbier on alf enclosures,
5. Raiurn His apphication 1 e anclosed envelopa.

Board of CURRENT RENEWAL FERIOD
EXPIRATION FROM ) TO

+

TFelephone :.

TYPE OF REMEWA] LATE PAYMENT
CURRENT |

AMOUNT DUE PAY OQbLY IE AFTER

3 : .

1. O Ghaeck hera it you do not wish ie ranew, and aign below,

Signature

NUMRER:

MAIKE CHECKS PAYARBLE TO THE “TREASURER OF VIRGINIA®

VA.R. Doc. No. R97-152; Fited November 20, 1996, 11:45 a.m,

BZLLED
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DEPARTMENT OF TRANSPORTATION
(COMMONWEALTH TRANSPORTATION BOARD)

REGISTRAR’'S NOTICE: The following regulations were filed
by description with the Registrar of Regulations in
accordance with § 2.3 of the Virginia Code Commission
Regulations Implementing the Virginia Register Act. Section
2.3 of the Virginia Code Commission Regulations allows the
Registrar to authorize the filing of a regulatory document by
description in lieu of filing the entire text pursuant to criteria
identified in that section.

Title of Regulation: 24 VAC 30-80-10. State Noise

Abatement Policy.
Statutory Authority: § 33.1-12 of the Code of Virginia.
Effective Date: January 1, 1997.

Exemptions Claimed;

This regulation is exempt from the Administrative
Process Act pursuant lo § 9-6.14.4.1 B 3 of the Code of
Virginia, which exempts agency action relating to the
location, design, specifications or construction of public
buildings or other facilities. Subdivision 2 & of § 2.3 of
the Virginia Code Commission Regulations allows
regulations concerning state property or funds fo be filed
by description subject to the authorization of the
Registrar of Regulations.

Description:

VDOT's Noise Abatement Policy sets forth the criteria
and procedures used in defermining the need for and the
reasonableness and feasibility of noise abatement
measures along Virginia's highways. The policy is based
on the use of 23 CFR Part 772 as the guiding document
for the analysis and abatement of highway fraffic noise.

Document available for inspection at the following
focation:

Environmental Division

Virginia Department of Transportation
1201 East Broad Street, 2nd Floor
Richmond, VA 23219

VA.R. Doc. No. R97-174, Filed December 3, 1996, 2:01 p.m.

LI L R

Title of Requlation: 24 VAC 30-210-10.

Utility Policy.

Statutory Authority: §§ 33.1-12, 33.1-44, and 33.1-96 of the
Code of Virginia.

Effective Date: November 22, 1996.
Exemptions Claimed;

Underground

This regulation is exempt from the Administrative
Process Act pursuant to § 9-6.14.4.1 B 3 of the Code of
Virginia, which exempts agency acfion relating to the
location, design, specifications or construction of public
buildings or other facilities. Subdivision 2 e of § 2.3 of

the Virginia Code Commission Regulations allows
regulations conceming state property or funds to be filed
by description subject fo the authorization of the
Registrar of Regulations.

Description:

The Underground Utility Policy establishes the conditions
under which transportation funds shall be used fo
reimburse a portion of the additional cost involved fo
place overhead ufifily faciliies underground in
connection with new transporfation improvement
construction. The policy applies fo projects for the urban
system of highways which are created and constructed
in accordance with § 33.1-44 of the Code of Virginia. It
is elective to focal jurisdictions, which must also satisfy
other critenia.

Document available for inspection at the following
locafion:

 Right of Way and Utilities Division
Virginia Department of Transportation
1401 East Broad Street, 5th Floor
Richmond, VA 23219

VA.R. Doc. No. R97-173; Filed November 22, 1996, 3.42 p.m.
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EMERGENCY REGULATIONS

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Regulation: 12 VAC 30-80-10 et seq. Methods and
Standards for Establishing Payment Rates for Long-Term
Care {amending 12 VAT 30-20-10 and 12 VAC 30-80-290;
adding 12 VAC 30-90-350, 12 VAC 30-90-360, and 12 VAC
30-90-370).

Statulory Authority: § 32.1-325 of the Code of Virginia and
lem 322(D)(2) of Chapter 916 of the Virginia Acts of
Assembly,

Effective Dates:
1997,
Summary:

1. REQUEST: The Governor is hereby requested to approve
this agency's adopfion of the emergency regulation entitled
Specialized Care Services Payment Methodology., This

December 2, 1986, through December 1,

regulation will replace the current fixed per diem rate.

reimbursement system for all categories of specialized care
with a prospective reimbursement system.

2. RECOMMENDATION: Recommend approval of the
Department's request to {ake an emergency adoption action
regarding Specialized Care Services Payment Methodology.
The Departmert intends to initiate the public notice and
comment requirements contained in the Code of Virginia §
9-8.14:7.1.

fsf Joseph M. Teefey, Director
Date: November 13, 1986

3. CONCURRENCES:

/sf Robert C. Metcalf
Secretary of Health and Human Resources
Dafe: November 25, 1996

4, ACTION:

fs/ George Allen
Governor
Date: November 27, 1996

5. ELED:

fs! Jane D. Chaffin

Deputy Registrar of Regulations
Date: December 2, 1996

DISCUSSION

6. BACKGROUND: The sections of the State Plan affected
by this action are Aitachment 4.18D, Methods and Standards
for Establishing Payment Rates for Long-Term Care (12 VAC
-30-80-10); the Nursing Home Payment System Appendix Il
Cost Reimbursement Limitations (12 VAC 30-90-290),
Supplement 2 to Attachment 4.180, Methods and Standards
for Establishing Payment Rates for Specialized Care (12 VAC
30-90-350); Specialized Care Appendix |, Normalized Case
Mix index (12 VAC 30-80-360);, and Specialized Care
Appendix I, National RUG-Il} Categories and Weights (12
VAC 30-80-370).

On October 1, 1891, the Department of Medical Assistance
Services (DMAS) implemented a new reimbursement system
for nursing faciliies based on patient care ntensity and a
new level of service, called gpecialized care. Specialized
care was described as care required by residents who have
long-term health conditions which demand close medical
supervision, 24-hour licensed nursing cave, and specialized
services or equipment. For payment purposes, services for
specialized care residents were grouped into four categories:
Comprehensive Rehabilitation, Complex Care, Ventilator
Dependent, and AIDS.

The Specialized Care program was DMAS' response to the
need for access t{o care and the appropriate provision of
services to those Medicaid recipients who reguired more
intensive resources than average nursing facility residents.
The DMAS Nursing Home Manual states that Specialized
Care includes residents “..who have needs that are so
intensive or non-traditional that they cannot be adequately
captured by a patient intensity rating system, e.g., ventilator
dependent or AlDS patients.”

While Medicaid reimbursement for services for general
nursing facility residents historically has been based on
allowable cost data, DMAS had no cost data available in
1991 for this newer type of resident who required more
resources and was becoming more prevalent in nursing
facilities. Therefore, when rates were initially established for
the specialized care categories, the per diem rates were
statewide {lat rates for each of the four categories.

Expenditures, utilization, and provider pariicipation have
increased dramatically since the inception of the Specialized
Care program in 1981. Program statistics are available from
FY93 forward and show total expenditures increasing from
$3.6 million in FY93 to over $21 million in FYY6, an increase
of 486 percent in three years. The number of recipients
served in FY93 was 205. By FY86 the number of recipients
sefved (579) was almost three times greater. The number of
providers participating in the Specialized Care program was
ten in FY93 and by FY96 was 41, a fourfold increase in three
years. During this time period, DMAS became increasingly
concerned over ihe rapid expansion of expenditures,
utilization, and provider participation. After careful analysis of
the Specialized Care program, DMAS reportad that the actual
cosis to providers of specialized care services appeared to
be well below the flat rates that the providers were being
reimbursed. Recommendations for reductions in  the
specialized care rales were submitted to the General
Assembly. Hearings and discussions ensued between the
legistature, DMAS and the provider community which resulted
in the legislature mandating a formal study of the Specialized
Care program.

The study group that was organized to evaluate the
specialized care program  included DMAS  staff,
representatives from industry trade associations (including
the Virginia Health Care Association and the Virginia Hospital
and Healthcare Association), and supporting staff from the
Center for Health Policy Studies, commissioned by DMAS.
The study group produced a report providing a
comprehensive review of the existing Specialized Care
program. The report examines resident and provider criteria
governing participation in the Specialized Care program,
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provides an overview of DMAS Utilization Review (UR) and

Control guidelines and processes for specialized care
providers, reviews Medicare and DMAS specialized care
payment policies and issues for nursing facility services, and
describes the new payment methodology developed for the
Specialized Care program.

The report presents DMAS' recommendations for a collection
of changes in the OSpecialized Care program. These
recommendations include changes in specialized care
categories and payment methodologies, and clarifications
and changes in specialized care resident and provider
criteria. These emergency regulations only address the
recommendations for changes in specialized care categories
and payment methodologies. Recommendations for changes
in specialized care resident and provider criteria will be
proposed through a separate policy and regulatory package.

Two recommended changes in the Specialized Care program
are addressed by these emergency regulations.

First, DMAS recommends the elimination of the AIDS Care
category. During site visits with specialized care providers,
administrators and staff noted that their facilities serve very
few people with AIDS (PWAs). The small number of PWAs
wha are served by specialized care providers typically qualify
for the Complex Health Care category rather than for the
AIDS Care category. .in all of Virginia's nursing facilities that
provide specialized care services, less than one percent of
specialized care stays for both Fiscal Years 1995 and 1596
were for.the AIDS Care category. In accordance with this
recommendation, PWAs that qualify for the Complex Health
Care Category will be served within that category.

Second, DMAS recoemmends the elimination of the current
fixed per diem rate reimbursement structure for all categories
of specialized care. The existing structure will be replaced by
a prospective reimbursement system with final cost
settlement. This methodology is similar to that appiied to
regular nursing facility services under the current nursing
home payment system. The new reimbursement system will
determine a specific rate for each specialized care provider.
Prospective ceilings will be the weighted average (weighted
by days) of specialized care rates presently in effect, net of a
statewide average amount based on audited 1994 cost data
for capital and ancillary costs that have been adjusted for
inflation. A separate ceiling and separate rates would be
used for qualifying distinct part pediatric units.

The proposed payment methodology will have the following
major differences from the current Nursing Home Payment
System (NHPS) for regular nursing facility services. First,
ancillary costs (such as x-ray, lab, etc.) will be paid on a
pass-through basis. Second, the operating ceiling will be
adjusted by nine geographical areas, instead of the three
areas used in the current NHPS. Use of the nine
geographical areas is consistent with the Medicare payment
methodology for nursing facilities. Third, the nursing cost
component will be adjusted using the Resource Utilization
Groups, Version Il (RUG-HII) nursing-only index score,
instead of the existing Patient Intensity Rating System (PIRS)
scoring  system. The - RUG-II system is a patient
classification systém for nursing facility residents that divides
individuals into distinct groups using information collected
from the Minimum Data Set (MDS) assessment instrument.

7. AUTHORITY TO ACT: The Code of Virginia (1950) as
amended, § 32.1-325, grants to the Board of Medical
Assistance Services (BMAS) the authority to administer and
amend the Plan for Medical Assistance. The Code of Virginia
(1950) as amended, § 32.1-324, grants to the Director of the
Department of Medical Assistance Services (DMAS) the
authority to administer and amend the Plan for Medical
Assistance in lieu of Board action pursuant to the Board's
requirements. The Code also provides, in the Administrative
Process Act (APA) § 9-6.14:4.1(C)(5), for an agency's
adoption of emergency regulations subject to the Governor's
prior approval. Subsequent to the emergency adoption
action and filing with the Registrar of Regulations, this agency
intends to initiate the public notice and comment process
contained in Article 2 of the APA.

Chapter 916 of the 1996 Virginia Acts of Assembly, in [tem
332(D)2), requires DMAS to conduct a study of the
Specialized Care program and develop rates for specialized
care services. Upon conclusion of the study, DMAS is
directed to implement the rates as determined in the study.
The General Assembly adjusted DMAS’ appropriations for the
1996-1998 biennium to account for the savings anticipated
from the implementation of the new rate methodology.

Without an emergency regulation, this amendment to the
State Plan cannot become effective untii the publication and
concurrent comment and review period requirements of the
APA's Article 2 are met. Therefore, an emergency regulation
is needed to meet the December 1, 1996 effective date
necessary to achieve the savings established by the General
Assembly. ' '

8. NEED FOR EMERGENCY ACTION: The Code § 9-
6.14:4 1(C)(5) provides for regulations which an agency finds
are necessitated by an emergency situation. To enable the
Director, in lieu of the Board of Medical Assistance Services,
to comply with Chapter 916 of the 1996 Virginia Acts of
Assembly, [tem 322 (D)(2), he is to implement a new
payment methodology for specialized care services. This
issue gualifies. as an emergency regulation as provided for in
§ 9-6.14:4.1(C)(5)(ii}, because the Virginia appropriation act
requires this regulation be effective within 280 days from the
enactment of the law. As such, this regulation may be
adopted without public comment with the prior approval of the
Governor. Since this emergency reguiation will be effective
for no more than 12 months and the Director wishes to
continue regulating the subject entities, the Department is
initiating the Administrative Process Act Article 2 procedures.

9. FISCAL/BUDGETARY IMPACT:

During FY 1996, specialized care services were provided by
41 nursing facilities to 579 Medicaid recipients, and
accounted for approximately $21.8 million in expenditures.
Most recipients are served under the Complex Health Care
category, which accounted for 67% of all specialized care
stays during FY 1996, The program demonstrated sharp
growth in recipient utilization, provider participation, and
expenditures between Fiscal Years 1993 and 1985, although
the rate of growth slowed considerably in FY 1986.

Expenditures for the program are unevenly distributed among
the participating facilities. - For FY 1996, three of the 41
participating facilities accounted for one-third of the program
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expenditures. Specialized care also represents one of the
maost expensive services provided by Medicaid, on a per-
individual basis. Residents with continuous specialized care
stays account for annual expenditures of nearly $150,000 per
resident.

it is estimated that implementation of the reimbursement
changes will result in $5 to $6 million (total funds) savings in
calendar year 1997 (the first full year of implementation).
This estimate is very approximate, because the case mix and
service volume data necessary for an accurate estimate are
not yet available. Changes in provider billing practices that
were necessary to bring the program into compliance with
federal requirements were implemented August 1, 1998.
These changes reinforced the requirement that Medicaid
must be considered the payor of last resort. It is estimated
that these changes may yield another $2 to $3 million (lotal
funds) savings per year. Therefore, the combined estimated
savings, based on data currently available, is $7 to $9 million
per year (total funds). This estimate is very tentative and will
be verified before January 1997,

Based on the above estimates, and
implementation dates of the two policy changes described
above, the present estimate of fiscal impact, by state fiscal
year, is as follows:

the different‘

GF NGF TOTAL
SFY 1997 $3.1 million $3.2 million $6.3 million
SFY 1998 $4.4 million $4 .8 million $9.0 miliion

There are no localities which are uniquely affected by these
regulations as they apply statewide;

10. RECOMMENDATION: Recommend approval of this
request to adopt this emergency regufation to become
effective December 1, 1996. From its effective date, this
regulation iIs to remain in force for one full year or until
superseded by final regulations promulgated through the
APA.  Without an effective emergency regulation, the
Depaniment would lack the authority to implement the
Specialized Care Services Payment Methodology changes
and achieve the necessary savings directed by the General
Assembly. ' ' '

i4. APPROVAL SOUGHT for 12 VAC 30-90-10. 12 VAC 30-
90-290, and 12 VAC 30-90-350 through 12 VAC 30-90-370.

Approval of the Governor is sought for an emergency
modification of the Medicaid State Plan in accordance with

the Code of Virginia § 9-6.14:4.1{C)(5) to adopt the following
regulation:

i2 VAC 30-90-10. Methods and standards for
establishing payment rates for long-term care.

The policy and the method to be used in establishing
payment rates for nursing facilities listed in § 1905(a) of the
Social Security Act and included in this State Plan for Medical
Assistance are described in the following paragraphs.

@ Reimbursement and payment criteria will be
esfablished which are designed to enlist participation of
a sufficient number of providers of services in the
Program so that eligible persons can receive the medicai
care and services included in the Plan to the extent
these are available to the general population.

b. Participation in the Program will be limited to
providers of services who accept, as payment in full, the
amounts so paid.

c. Payment for care of service will not exceed the
amounts indicated to be reimbursed in accord with the
policy and the methods described in the Plan and
payments will not be made in excess of the upper limits
described in 42 CFR 447.253(b){2). The state agency
has continuing access to data identifying the maximum
charges allowed, Such data will be made available to
the Secretary, HHS, upon request.

d. Payments for services to nursing facilities shall be on
the basis of reasonable cost in accordance with the
standards and principles set forth in 42 CFR 447.252 as
follows:

(1) A uniform annual cost report which itemizes
allowable cost will be required to be filed within 90
days of each provider's fiscal year end.

(2) The determination of allowable costs will be in
accordance with Medicare principles as established in
the Provider Reimbursement Manual (PRM-15) except
where otherwise noted in this Plan.

(3) Field audits will be conducted on the cost data
submilted by the provider to verify the accuracy and
reasonableness of such data. Audits will be
conducted for each facilly on a periodic basis as
determined from internal desk audits and more often
as required. Audit procedures are in conformance
with SSA standards set forth in PRM-13-2. internal
desk audits are conducted annually within six months
of receipt of a completed cost report from the provider.

{4) Reports of field audits are retained by the state
agency for at least three years following submission of
the report.

(5) Facilities are paid on a cost-related basis in
accordance with the methodology described in the
Plan.

(6) Modifications to the Plan for reimbursement will be
submitted as Plan amendments.

(7) Covered cost will include such items as:
{a) Cost of meeting certification standards.

(b) Routine services which include items expense
providers normally incur in the provision of services.

{c) The cost of such services provided by related
organizations except as modified in the payment
system at 12 VAC 30-90-20 et seq.

{(8) Bad debts, charity and courtesy allowances shall
be excluded from allowable cost.

(9) Effective for facilly cost reporting periods
beginning on or after Oclober 1, 1978, the
reimbursable amount will be determined prospectively
on a facility by facility basis, except that mental
institutions and mental retardation facilities shall
continue to be reimbursed retrospectively. The
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. prospective rate will be based on the prior period's

actual cost (as determined by an annual cost report

and verified by audit as set forth in subsection d (3)
- above) plus an infiation factor. Payments will be made
- to facilities no-less than monthly.

(10) The payment level calculated by the prospective
rate will be adequate to reimburse in full such actual
allowable costs that an economically and efficiently
- operated facility must incur. In addition, an incentive
plan will be established as described in the payment
system at 12 VAC 30-80-20 et seq.

(11 ) Upper limits for payment within the prospective
payment system shall be as follow:

{(a) Allowable cost shall be determined in
accordance with Medicare principles as defined in
PRM-15, except as may be modified in this ptan.

{b) Reimbursement for operating costs will be limited
to regionat ceilings.

(c) Reimbursement, in no instance, will exceed the
charges for private patients receiving the same
services. In accordance with § 1903(a)(2)(B) of the
Social Security Act, nursing facility costs incurred in

. relation to fraining and competency evaluation of
nurse aides will be considered as State
administrative expenses and, as such, shall be
exempted from this provision.

(12) In accordance with 42 CFR 447.205, an
- opportunity for public comment was permitted before
final implementation of rate setting processes.

(13) A detailed description of the prospective
‘reimbursement formula is attached for supporting
detail.

(14) Iltem 398D of the 1987 Appropriation Act (as
amended), effective April 8, 1987, eliminated
reimbursement of return on equity capital to
proprietary providers.

e, Reimbursement of non-enrolled long term care
facilities.

(1) Non-enrolled providers of institutional long term
care services shall be reimbursed based upon the
average per diem cost, updated annually, reimbursed
to enrolled nursing facility providers.

(2) Prior approval must be received from the DMAS for
recipients to receive institutional services from non-
enrolled long-term care facilities, Prior approvai can
only be granted:

(a) When the non-enrclled long term care facility
with an available bed is closer to the recipient's
Virginia residence than the closest facility located in
Virginia with an available bed, or

(b) When Jong term care special services, such as
intensive rehabilitation services, are not available in
Virginia, or

(c) If there are no available beds in Virginia facilities.

12 VAC 30-90-290. Cost reimbursement limitations
(Appendix {l1).

A. Foreword. The attached information outlines operating,
NATCEPSs and plant cost limitations that are not referenced in
previous sections of these regulations.

All of the operating cost limitations are further subject to
the applicable operating ceilings.

B. Directors' fees.

1. Although Medicaid does not require a board of
directors (Medicare requires only an annual stockholders'
meeting), the Program will recognize reasonable costs
for directors’ meetings related to patient care.

2. ltis not the intent of DMAS to reimburse a facility for
the conduct of business relaled to owner's investments,
nor is it the intent of the Program to recognize such costs
in a closely held corporation where one person owns all
stock, maintains all control, and approves all decisions,

3. To receive reimbursement for directors' meetings, the
written minutes must reflect the name of the facility for
which the meeting is called, the content and purpose of
"~ the meeting, members in attendance, the time the
meeting began and ended, and the date. If multiple
facilities are discussed during a meeting, total aillowable
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difector fees, as limited herein, shall be pro-rated
batween such facilities,

4, Bona fide directors may be pald an hourly rate of $125
up to a maxmum of four hours per month. These fees
include reimbursement for time, travel, and services
performed.

5. Compensation 10 ownerfadministrators who also serve
as directors, shall include any and director's fees paid,
subject to the above referenced limit these set forth in
these regulations.

C. Membership fees.

1. These allowable costs will be resiricted to membership
in health care organizations and appropriate professional
societies which promote objeclives in the provider's field
of health care aclivities.

2. Membership fees in health care organizations and
appropriate professional societies will be allowed for the
administrator, owner, and home office personnel.

3. Comparisons will be made with other providers {o

determine reasonableness of the number of
organizations to which the provider will be reimbursed
for such membership and the claimed costs, if deemed
necessary.

D. Management fees.

1. External management services shall only be
reimbursed if they are necessary, cost effective, and
nonduplicative of existing NF internal management
sernvices.

2. Costs fo the provider, based upon a percentage of net
andfor gross revenues or other variations thereof, shall
not be an acceptable basis for reimbursement. If
allowed, management fees must be reasonable and
based upon rates related to services provided.

3. Management fees paid to a related party may be
recognized by the Program as the owner's compensation
subject to administratoer compensation guidelines.

4. A management fees service agreements exists when
the contractor provides nonduplicative  personnel,
equipment, services, and supervision,

5. A consulling service agreement exists when the
contractor provides nonduplicative  supervisory or
management services only.

6. Limits will be based upon comparisons with other
similar size facilities and/or other DMAS guidelines and
information.

Effective for all providers' cost reporting periods ending
ori or after October 1, 1880, a per patient day ceiling for
ali full service management service costs shall be
established. The ceiling limitation for cost reporting
periods ending on or after October 1, 1990, through
December 31, 1980, shall be the median per patient day
cost as determined from information contained in  the
most recent cost reports for all providers with fiscal years
ending through December 31, 1988. These limits will be

adjusted annually by a Consumer Price Index effective
January 1 of each calendar year to be effective for all
providers' cost reporting periods ending on or after that
date. The limits will be published and distributed to
providers annually,

E. Pharmacy consultants fees. Costs will be allowed to the
extent they are reasonable and necessary.

F. Physical therapy fees (for outside services), Limits are
based upon current PRM-15 guidelines.

G. Inhalation therapy fees (for outside services). Limils are
based upon current PRM-15 guidelines,

H. Medical directors’ fees. Costs will be allowed up to the
established limit per year o the extent that such fees are
determined to be reasonable and proper. This fimit will be
escalated annually by the CPI-U January 1 of each calendar
year o be effective for all providers' cost reporting periods
ending on or after that date. The Himits will be published and
distributed to providers annually. The following limitations
apply to the time periods as indicated;

Jan. 1, 1988 - Dec. 31, 1888
Jan. 1, 1989 - Dec. 31, 19892 $6,625

I. Reimbursement for physical therapy, occupational
therapy, and speech-language therapy services shall not be
provided for any sums that the rehabilitation provider collects,
or is entitled to coliect, from the NF or any other available
source, and provided further, that this amendment shall in no
way diminish any obligation of the NF to DMAS to provide its
residents such services, as set forth in any applicable
provider agreement.

$6,204

J. Personal automobile.

1. Use of personal automobiles when related to patient
care will be reimbursed at the rmaximum of the allowable
IRS mileage rate when travel is documenied.

2. Flat rates for use of personal avtomobiles will not be
reimbursed.

K. Seminar expenses. These expenses will be treated as
aliowable costs, if the following criteria are met:

1. Seminar must be related io patient care activities,
rather than promoting the interest of the owner or
organization.

2. Expenses must be supperted by;
a. Seminar brochure,

b. Receipts for room, board, travel, registration, and
educational material,

3. Only the cost of two persons per facility will be
accepted as an allowable cost for seminars which
involve room, board, and travet.

L. Legal retainer fees. DMAS will recognize legal retainer
fees if such fees do not exceed the following:

BED SIZE LIMITATIONS
0-50 $100.00 per month
51-100 $150.00 per month
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101 - 200 $200.00 per month
201 - 300 $300.00 per month
301 - 400 $400.00 per month

The expense to be allowed by DMAS shall be supported by
an invoice and evidence of payment.

M. Architect fees. Architect fees will be limited to the
amounts and standards as published by the Virginia
Department of General Services,

N. Administrator/fowner compensation.
DMAS ADMINISTRATOR/OWNER COMPENSATION

SCHEDULE
JANUARY 1, 1989 - DECEMBER 31, 1989
NORMAL MAXIMUM
ALLOWABLE FOR 2
FOR ONE OR MORE
BED SIZE ADMINISTRATOR  ADMINISTRATORS

1-75 32,708 49,063
76 - 100 35,470 53,201
101 - 125 40,788 61,181
126 - 150 46,107 69,160
161 -175 51,623 77,436
176 - 200 56,946 85415
201 - 225 60,936 91,399
226 - 250 64,924 97,388
251-275 68,915 103,370
276 - 300 72,906 108,375
301 -325 76,894 115,344
326 - 350 80,885 121,330
351 - 375 84,929 127,394
376 & over 89,175 133,763

These limits will be escalated annually by the CPIU
effective January 1 of each calendar year to be effective for
all provider's cost reporting periods ending on or after that
date. The limits will be published and distributed to providers
annually.

O. Kinetic therapy. For specialized care reimbursement
effective January 1, 1987, a limitation per patient day on
kinetic therapy shall be esfablished. This limit shall be
reviewed annually by January 1 of each calendar year, and
revised if appropriate, to be effective for all providers’ cost
reporting periods ending on or after that date. The limit wilf
be published and distributed to providers annually. It shall
be:

January 1, 1997 - December 1, 1897  $102.00 per day
12 VAC 30-90-350. Specialized care services.

Specialized care services provided in conformance with
Attachment 3.1 C, § 2.0(C) (12 VAC 30-60-40) (5) and (8),
and Supplement 1 to Attachment 3.1-C, Parts Il and Ili (12
VAC 30-60-320 and 12 VAC 30-60-340) shall be reimbursed
under the following methodology. The nursing facilities (NFs)
that provide adult specialized care for the categories of
Ventilator Dependent Care, Comprehensive Rehabilitation
Care, and Complex Health Care will be placed in one group
for rate defermination. The NFs that provide pediatric
specialized care in a dedicated pediatric unit of 8 beds or
more will be placed in a second group for rate determination.

1. Routine Operating Cost: Routine operating cost shall
be defined as in the Nursing Home Payment System
(NHPS) Appendix | (12 VAC 30-90-270), § 2.1 A and B,
and § 3.1. To calculate the routine operating cost
reimbursement rate, routine operafing cost shall be
converted fo a per diem amount by dividing it by actual
patient days,

2. Allowable  Cost Identification and Cost
Reimbursement Limitations. The provisions of the NHPS
Article 3 (12 VAC 30-80-50) and of NHPS Appendix I
(12 VAC 30-90-280} shall apply to specialized care cost
and reimbursement.

3. Routine Operating Cost Rates: Each facility shall be
reimbursed a prospeciive rate for routine operating
costs. This rate will be the lesser of the facility-specific
prospective routine operating celling, or the facility-
specific prospective routine operating cost per day plus
an efficiency incentive. This efficiency incentive shall be
calculated by the same method as in § 2.7 of the NHPS
(12 VAC 30-90-40).

4. Facility-Specific Prospective Routine Operating
Ceiling: Each NF's prospective routine operating ceifing
shall be calculated as:

(a) Statewide Ceiling: The statewide routine
operating ceiling shall be the weighted average
(weighted by 1994 days) of specialized care rates in
effect on July 1, 1996, reduced by statewide weighted
average ancillary and capital cost per day amounts
based on audited 1994 cost data from the twelve
facifities whose 1994 FY specialized care costs were
audited during 1996. This routine operating ceiling
amount shall be adjusted for inflation by the percent of
change in the moving average of the Virginia specific
Skilled Nursing Facility Market Basket Of Routine
Service Costs, as developed by DRI/McGraw-Hill,
using the second quarfer 1996 DRI fable. The
respective statewide operating ceilings will be adjusted
each quarter in which the provider's most recent fiscal
year ends, by adjusting the most recent interim ceiling
by 100% of historical inflation and 50% of forecasfed
inflation to the end of the provider's next fiscal year.

fb) The portion of the stafewide routine operating
ceifing relating to nursing salaries (as determined by
the 1994 audited cost report data, or 67.22%) will be
wage adjusted using a normalized wage index. The
normalized wage index shall be the wage index
applicable to the individual providers geographic
location under Medicare rules of reimbursement for
Skilled Nursing Facilities, divided by the statewide
average of such wage indices across the sfate. This
normalization of wage indices shall be updated
January 1, after each time the Health Care Financing
Administration (HCFA) publishes wage indices for
skilled nursing facilities  (SNFs). Updated
normalization shall be effective for fiscal years starting
on and after the January 1, for which the normalization
is calcufated. '

Volume 13, Issue 7

Menday, December 23, 1996

839



Eme?g@ncy Regulations

{c) The percentage of the statewide routine operating
ceiling relating to the Nursing Labor and Non-Labor
costs (as determined by the 1994 audifed cost report
data or 71.05%) will be adjusted by the NF's
specialized care average Resource Utilization Groups,
Version il (RUG-HI} Nursing-Only Normalized Case
Mix Index (NCMI). The NCMI! for each NF will be
based on all specialized care patient days rendered
during the six month pericd prior to that in which the
ceiling applies (see & below)}.

5. Normalized Case Mix index (NCMI). Case mix shall
be measured by RUG-IIl nursing-only Index scores
based on Minimum Data Set (MDE) data. The RUG-H
nursing-only weights developed at the national level by
the Health Care Financing Administration (HCFA) (see
Appendix I} shall be used lo calculate a facility-specific
case mix index (CMI). The facility-specific CMI, divided
by the statewide CMI shall be the facility’'s NCMI. The
sleps in the caleulation are as follows:

(a) The facility-spacific CMI for purposes of this rate
calculalion shalf be the average of the national RUG-HI
Nursing-Only weights calculated across all patient
days in the facility during the six months prior to the six
month periad fo which the NCM! shall be applied to the
facility’s roufine operating cost and ceiling.

(b) The statewide CHMI for purposes of this rate
caleulation shall be the average of the national RUG-HI
Nursing-Only weights calculated across all specialized
care patient days in all Specialized Care NFs in the
state durng fhe six months prior to the six month
period to which the NCMI shall be applied. A new
statewide CMI shall be calculated for each six month
period for which a provider-specific rafe must be set.

(c) The facility-specific NCMI for purposes of this rate
calculation shall be the facility-specific CMI from (a)
above divided by the statewide CMI from (b) above.

{d) Each facility’s NCM! shall be updated semi-
annually, at the start and the midpoint of the facility's
fiscal year.

{e) Patient days for which the lowest RUG-IIl weight is
imputed, as provided in 14(c) below, shall nof be
included in the calculation of the NCMI.

6. Facility-specific prospective routine operafing base
cost per day: The facility-specific routine operating cost
per day lo be used in the calculation of the routine
operating rate and the efficiency incentive shall be the
actual routing cost per day from the most recent fiscal
vear's cost repor, adjusted (using DRI-Virginia inflation
factors) by 50% of historical inflation and 0% of the
forecasted inflation, and adjusted for case mix as
desciibed below:

{a) An NCMI rate adjustment shall be applied to each
facility’s prospective routing nursing labor and non-
fabor operating base cost per day for each semi-
annual period of the facility’s fiscal year.

(h) The NCM! calculated for the second semi-annual
perod of the previous fiscal year shall be divided by

the average of thal (previous) fiscal years two semij-
annual NCMls to yield an "NCMI cost rate adjustment”
to the prospective nursing labor and non-fabor
operating cost base rale in the first semi-annual period
of the subsequent fiscal year.

{c) The NCMI determined in the first semi-annual
penod of the subsequent fiscal year shall be divided
by the average of the previous fiscal year's two semi-
annual NCMils to determine the NCMI cost rate
adjustment o the prospective nursing labor and non-
labor operating base cost per day in the second semi-
annual period of the subsequent fiscal year.

See Appendix I (12 VAC 30-90-360) for an iflustration
of how the NCMI is used fo adjust routine operating
cost ceilings and semi-annual NCM! adjusiments to
the prospective routine operaling base cost rates.

7. Irierim rates: Interim rates, for processing claims
during the year, shall be calculated from the most recent
settled cost report and Minimum Data Set (MDS) data
available at the time the inferim rates must be sel, except
that fallure fo submit cost and MDS data timely may
result in adjustment to Interim raies as provided
elsewhere,

& Ancillary Costs: Specialized care anciflary costs will
be paid on a pass-through basis for those Medicaid
specialized care patienis who do not have Medicare or
any ofther sufficient third-parfy insurance coverage.
Ancillary costs will be reimbursed as follows:

(a) ANl covered ancillary services, except kinetic
therapy devices, will be reimbursed for reasonable
costs as defined in the current NHPS. See NHPS
Appendix Il (12 VAC 30-80-280) for the cost
reimbursement limitations.

{b) Kinetic therapy devices will have a fimit per day
{based on 1994 audited cost report data inflated fo the
rale period). See Appendix Il (12 VAC 30-80-290) for
the cost reimbursement limitations.

{c) Kinetic therapy devices will be reimbursed only if a
resident is being treated for wounds thal meet
specialized care Complex MHealth Care Cafegory
wound care cnteria. Residenis receiving this wound
care must require kinetic bed therapy (that is, low air
loss matiresses, fuidized beds, and/or rofating/furming
beds} and require treatment for a grade (stage) IV
decubitus, a large surgical wound that can nof be
closed, ar second fo third degree bums covering more
than 10% of the body.

9. Covered ancillary services are defined as follows:
laboratory, X-ray, medical supplies (e.g., infusion pumps,
incontinence supplies), physical therapy, occupational
therapy, speech therapy, inhalation therapy, IV therapy,
enteral feedings, and kinelic therapy. The following are
not specialized care ancillary services and are excluded
from  specialized care reimbursemeni:  physician
services, psychologist services, fotal parenteral nutrition
(TPN), and drugs. These services must be separately
billed to DMAS. An interim rate for the covered ancillary
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services will be determined (using data from the most‘

recent setfled cost report) by dividing allowable ancillary
costs by the number of patient days for the same cost
reporting period. The interim rate will be retroactively
cost seftled based on the specialized care NF cost
reporting period.

10. Capital Costs (excluding pediatric specialized care
units). Capital cost reimbursement shall be in
accordance with the current NHPS, except that the 95%
{85% if applicable) occupancy requirement shall not be
separately applied to specialized care. Capital cost
relafed to specialized care patients will be cost seitled on
the respective NF’s cost reporting period. In this cost
settfement the 95% (85% if applicable) occupancy
requirement shall be applied to all the NF's licensed NF
beds inclusive of specialized care. An occupancy
requirement of 70% shall be applied to distinct part
pediatric specialized care units.

11.  Nurse aide training and competency evaluation
programs and competency evaluation programs
(NATCEP) costs: NATCEPS costs will be paid on a
pass-through basis in accordance with the current
NHPS.

12.  Pediatric Routine Operating Cost Rate: For
pediatric specialized care in a distinct part pediatric
specialized care unil, one routine operating cost ceiling
will be developed, The routine operating cost ceiling will
be computed as follows:

(a) The Complex Health Care Payment Rate effeciive
July 1, 1996, and updated for inflation, will be reduced
by (1) the weighted average capital cost per day
developed from the 1994 audit data and (2) the
weighted average ancillary cost per day from the 1394
audit data updated for inflation in the same manner as
described in 4(a) above.

(b) The state-wide operating ceiling shall be adjusted
for each NF in the same manner as described in 4 and
5 above.

(¢} The final routine operating cost reimbursement
rate shall be computed as described for other than
pediatric units in 3 above.

13. Pediatric Unit Capital Cost, Pediatric unit capital
costs will be reimbursed in accordance with the current
NHPS, except that the occupancy requirement shall be
70% rather than 95% or 85%. An interim capital rate will
be calculated from the latest cost report and
retrospectively cost settied on the respective specialized
care provider's cost reporting period.

14. MDS Data Submission: MDS data relating to
specialized care paffenfs must be submilted fo the
Department in a submission separate from that which
applies to all NF patients.

(a} Within thirty days of the end of each month, each
speciafized care NF shall submit to the Department,
separately from ils submission of MDS data for all
patients, a copy of each MDS Version 2.0 which has
been complefed in the month for a Medicaid

specialized care patient in the NF. This shall include
1) the MDS required within 14 days of admission fo the
NF (if the patient is admitted as a specialized care
patient), 2) the one required by the Department upon
admission fo Specialized Care, 3) the one required
within 12 months of the most recent full assessment,
and 4} the one required whenever there is a significant
change of status.

(b) In addition to the monthly data submission
required in (a) above, the same categorfes of MDS
data required in (a) above shall be submitted for alf
patients receiving specialized care from January 1,
1996, through December 31, 1996, and shall be due
February 28, 1997.

{c} If a provider does not submit a complete MDS
record for any patient within the required fimeframe,
the Depariment shalf assume that the RUG-III weight
for that patient, for any time period for which a
complete record is not provided, is the lowest RUG-II
weight in use for specialized care patients. A
complete MDS record is one that is complefe for
purposes of transmission and acceptance by the
Health Care Financing Administration.

15. Case mix Measures in the Initial Semi-Annual
Periods:  In any semi-annual periods for which
calculations in Appendix | (12 VAC 30-80-360) requires
an NCM! from a semi-annual period beginning before
January 1996, the case mix used shall be the case mix
applicable to the first semi-annual period beginning after
January 1, 1996, that is a semi-annual period in the
respective provider's fiscal period. For example,
December year end providers’ rates applicable to the
month of December 1996, would normally require (in
Appendix {) an NCMI from July to December 1995, and
one from January to June 1996, to calculate a rate for
July to December 1996. However, because this
calculation requires an NCMI from a period before
January 1998, the NCMls that shall be used will be those
applicable to the next semi-annual period. The NCM!
from January to June 1998, and from July to December
1996, shall be applied to December 1996, as well as to
January to June 1997. Similardy, a provider with a March
year end would have it's rate in December 1998, through
March 1997, calculated based on an NCM! from Apnil
through Sepfernber 1996, and October 1996, through
March 1997.

16, Cost reports of specialized care providers are due
nof later than 150 days affer the end of the providers
fiscal year. Except for this provision, the requirements of
Articles 5 and 6 (12 VAC 30-90-70 and 12 VAC 30-90-
80} of the NHPS shalf apply.

12 VAC 30-90-360. MNormalized Case Mix Index (NCMI).

The following is an illustration of how a specialized care
providers Normalized Case Mix Index (NCMI) is used to
adjust the prospective routine operating cost base rate and
prospective operaling ceiling.

A. Assumpfions.
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1. The NF's fiscal years are December 31, 1996 and Second Semi-Annual Period NCMI 1.240

December 31, 1997. Average FYE 1996 NCM! 1.220

2. The average alfowable routine nursing labor and non- 3. Calculation of FYE 1997 NCMI Rate Adjustments.

labor base rale for December 31, 1996 is $205. a. Rate adjustment for the period January 1, 1997

3. The average allowable indirect patient care operating through June 30, 1997,

base rate for December 31, 1996 is $90. 1996 Sscond Semi-Annual 1.2400

4. The allowance for inflation is 3% for the fiscal year NCMI .

end beginning January 1, 1997, ; )996 Average NCMI (from C 1.2200

5 The NF's statewide ceiling for the fiscal year end gag‘?‘-’;ﬂ;{o”é ¢ Fact 1-2400/;-351??2

inning Jan 1, 1997 is $300. aie Agjusiment Facior :

beginning uary 1, $3 Prospective Nursing Labor and 211.15

6 The NF's normalized HCFA nursing wage index is Non-Labor Operating Cost

1.0941 for the fiscal year end beginning January 1, 1997. Base Rale (from C 1)

x 1.0164 214,61

7. The NF's semi-annual normalized NCMis are as Prospective Indirect Patient + 92,70

follows: Care Operating Cost Rate

; . (from C 1)
1996 First Semi-Annual NCMI 1.2000 Total Prospective Qperating $307.31
1986 Second Semi-Annual NCMI 1.2400 Cost Rate
1997 First Semi-Annual NCMI 1.2600
© b. Rate Adjustment for the Period July 1, 1997
B. Calculation of NF's Operating Ceiling. through December 31, 16987.
1. Perod January 1, 1987 through June 30, 1997, 1997 First Semi-Annual NCMI 1.2600
. . 1986 Average NCM! (From C 1.2200
FYE 1997 Statewide ceiling $300 2)
Nursinq Labor Component Percentage 67.22% $201.66 Calculation: 1. 2600/1.2200
Normalized Wage Index x 1.0941 Rate Adjustment Factor ‘ 1.0328
Aoyusfed Nursmg Labor Cen‘mg‘ $220.64 Pmspective Nursing Labor and $271.15
Component o Non-Labor Operating Cost
Nursing Non-Labor Ceiling § 11.49 Rate (From C 1}
Component . Rale Adjustment Factor x 1.0328
Adjusted Nursing Labor and Non- $232.13 Prospective Indirect Patient + 9270
Labor Ceiling . Care Operaling Cost Rate
FYE 1996 Secand Semi-Annual NCMI  x 1.2400  $287.84 (from C 1)
Indirect Patient Care Ceiling ($300.00 Total Prospective Operating $310.78
Component - 201,66
Cost Rate
- 11.49)
+ 86,85 D. In this ilustration the NF's Operating Reimbursement
Total Facility Operating Ceiling $374.69  Rate for FYE 1997 would be as follows:

2. Period July 1, 1997 through December 31, 1997. 1. For the period January 1, 1987, through June 30,
Adjusted Nursing Labor and Non- $232.13 1887, thel operating re;mbyrsement 'rate would bg
Labor Ceiling per B.1. above $307.31 since the prospective operating cost rate is
FYE 1997 First Semi-Annual NCM! x 1.2600 $292.48 lower than the NF's NCMI adjusted ceifing of $374.69
indirect Patient Care Ceiling + 86.85 {from B 1} '
Component , / " b
Total Facility Qperating Ceiling $379.33 2. For the period lJu y 1,' 1997, through December 31,

. _ ) 1997, the operating reimbursement rate would be
C. Calculation of NF's Prospective Operaling Cost Rafe. $310.78 since the prospective operaling cost rate is

1. Prospective Operating Cost Base Rate lower than the NF's NCM! adjusted ceiling of $379.33

' ) {from B 2)

FYE 1996 Nursing Labor and Non- $205 .

Labor Operating Base Rate 12 VAC 30-90-370. National RUG-! Categories and
Allowance for Inflation - FYE 1997 x 1.03 Weights

fg%f}g%g:f Fg\;n:;';smg Labor and Non- $211.15 National RUG-Hl Categories and Weights

FYE 1896 Indirect Patient Care ¥90.00 RUG-Iit Group Final Placement Nursing Only
Operating Base Rate Category Codg Criteria Weights
Allowance for Inflation - FYE 1897 x 1.03 i

Prospective Indirect Patient Care 92.70 Ex tensive SEZ 3 treatments 397
Operating Cost Rate Services

2. Calculation of FYE 1996 Average NCMI, SEZ 2 treatments 2,65
First Semi-Annual Period NCM 1.200 SE1 1 treatment 1.78
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Extensive SE3 3 treatments 3.97
Services
SEZ2 2 treatments 2.65
SE1 1 treatment 1.78
Special Care SSC ADLs 17-18 1.61
SS58 ADLs 14-15 1.47
SSA ADLs 7-13 1.28
Clinically cD2 ADLs 17-18, 1.46
Complex Depressed
cD1 ADLs 17-18, Not 1.37
depressed
cCc2 AbPlLs 11-15, 1.18
Depressed
CC1 ADLs 11-15, Not 1.16
depressed
cB2 ADLs 5-10, 1.08
Depressed
CcB1 ADLs 5-10, Not 0.94
depressed
CAZ2 ADLs 4-5, Depressed 076
CA1 ADLs 4-5, Not 0.67
depressed
. Special RVC Weekly therapy = 1.79
; Rehabilitation 450 minutes or more,
. ADLs 14-18
: RVEB Weekly therapy = 1.18
; 450 minutes or more,
: ADLs 8-13
RVA Weekly therapy = 0.82
450 minutes or more,
ADLs 4-7

VAR, Doc. No. R97-168; Filed December 2, 1998, 11:48 a.m.

DOCUMENTS INCORPORATED BY REFERENCE

PRM-13 (Medicare Intermediary Manual HCFA Pub 13}, U.S.
Government Printing Office, May 18986.

PRM-15  (Provider Reimbursement Manual), U.S.
Government Printing Office, June 1996,
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STATE CORPORATION COMM

ISSION

GIVISION OF ENERGY REGULATION
AT RICHMOND, NOVEMBER 12, 1996
COMMONWEALTH OF VIRGINIA, ex rel.
At the relation of the
STATE CORPORATION COMMISSION
CASE NO. PUES50089

Ex Parte: In the matter of

reviewing and considering Commission
policy regarding restructuring of and
competition in the electric utility
industry

ORDER

By Order entered September 18, 1995, in this proceeding,
the Commission directed the Staff {o continue and expand its
investigation of current issues related to potential

resfructuring in the eleciric industry and to file a report on its’

observations and recommendations. Al investor-owned
electric utilities and electric cooperatives were made parties
to the proceeding and direcied {o respond to the Staff's
requests for information. Interested parties were invited to
file written comments and requests for oral argument in
response to the Staff Report.

The Staff filed its report on July 31, 1996. Comments have
been received from a number of parties, filed both before and
afier filing of the Staff Report, and several parties requested
orat argument. However, as the Staff Report constitutes only
the initial stage of what will be an extended evolutionary
procass, and the scope of the issues addressed herein is
limited, oral argument is premature at this time.

We helieve that sighificanily more evaluation is necessary
to determine what, if any, restructuring may best serve the
public interest in Virginia. To facilitate such evaluation, Staff
made various recommendations that will require
consideration of utility-specific data relevant to potential
changes in the electric industry.

Accordingly, we are establishing by separate orders new
dockets directing cerain investor-owned electric utilities to
provide information relevant to Recommendations Nos. 1, 2,
3, 4, 6 and 13 of the Staff Report. The requested information
and analyses address: cost-of-service studies, iliustrative
tarifis reflecting unbundied rates for generation, transmission
and distribution functions; means of improving price signals
to  customers; delermining reserve margins, future
incremental capacity needs and capacity solicitation
processes;, and conservation and load management
programs,  In addition, all investor-owned utilities were
directed o file with the Commission copies of any filings
made with federal or other state regulatory bodies that relate
to any of the recommendations in the Staff Report or to
alternative forms of regulation.

Although we are not instituting separate proceedings for
electric cooperalives at this time, similar proceedings may be
required of cooperatives in the future.  Moreover, any
cooperative proposing an alternative form of regulation

should be prepared to address the Stafi recommendations
outlined above.

In addition to the data to be filed by certain companies in
the above-referenced proceadings, all investor-owned electric
utilities and covperatives that have non-utility generation that
impacts their Virginia jurisdictional rates are directed fo file,
by June 1, 1997, a repori detailing their efforts to restructure
contracts with non-utility generators ("NUGs") to mitigate their
potentially negative effect on current and future rates. Each
utility shall also subseqguently file gquarterly reports detailing
its continuing efforts in this area.

Staff recommendations also stated the need for monitoring
cerfain aspecis of the electric industry io betier assess
particular restructuring and competition issues.  Areas
identified by Staff warranting closer inspection include
developments in the wholesale power market, retail wheeling
experiments of other states and electric utility service quality.

We believe that the information derived from monitoring
such activities will be wvaluable in considering possible
restructuring alternatives.  Staff, therefore, is directed to
monitor developments in the wholesale power market and
evaluate wholesale competition and is impact and potential
impact on Virginia's utilities. Staff shall file a report of its
findings by June 1, 1997, and shall file reporis thereafier as
necessary.

Staff is further directed to prepare a report by September 1,
1997, on the resulis of retail wheeling experiments and
activities in other states. Staff shall make appropriate
recommendations based upon its study.

Also, Staff shall report by July 1, 1987, on whether, and if
50, how tfo increase monitoring of electric ulility service
quality. Staffs recommendations should address whether the
Commission should establish service quality standards.

Accordingly, IT IS ORDERED THAT:

(1) On or before June 1, 1997, each investor-owned
electric utility and electric cooperative that has non-utility
generation that impacts its Virginia jurisdictional rates shall
file & report on its efforts to renegotiate its NUG contracts as
appropriate and shall thereafier file similar reports guarterly,

(2) The Commission Staff shall continue to monitor
developments in the wholesale power market and file a report
as outlined above on or before June 1, 1897, Staff shall file
reporis thereafter as necessary,

{3) On or before September 1, 1997, Staff shall file a repor
on the retail wheeling experiments of other states and make
appropriate recommendations;

(4} On or before July 1, 1997, Staff shall file a report
recommending whether, and if so, how to increase monitoring
of electric utility service guality; and

{8y This matier shall be continued generally until further
order of the Commission.

AN ATTESTED COPY of this Order shall be sent by the
Clerk of the Commission to: all Virginia Electric Cooperatives
and Eleclric Utilities as set out in Appendix A to this Order;
the additional service list attached as Appendix B to this
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Order; Philip F. Abraham, Esquire, Hazel & Thomas, P.C.,'

P.O. Box 788, Richmond, Virginia 23206; John A. Pirko,
Esquire, LeClair Ryan, 4201 Dominion Boulevard, #200, Glen
Allen, Virginia 23060; Donald R. Hayes, Esquire, Washington
Gas Light Company, 1100 H. Street, N.W., Washington, D.C.
20080; JamesL. Dobson, CFA, Donaldson, Lufkin &
Jenrette, 140 Broadway, New York, New York 10005;
James E. Franklin, Cogentrix Energy, Inc., 9405 Arrowpoint
Boulevard, Charlotte, North Carolina 28273-8110; Lisa J.
Gefen, Allied Signal, Inc., 6 Eastmans Road, Parsippany,
New Jersey 07054; Michael A. Stosser, Esquire, Heller,
Ehrman, White & McAuliffe, 895 15th Street, N.W., #5610,
Washington, D.C. 20005; Eric R. Todderud, Esquire, Heller,
Ehrman, White & McAuliffe, 200 S.W. Market Street, #1750,
Portiand, Oregon 97201; Jean Ann Fox, President, Virginia
Citizens Consumer Counsel, 114 Coachman Drive, Yorktown,
Virginia 23693; Edward L. Petrini, Esquire, Office of the
Attorney General, Division of Consumer Counsel, 900 East
Main Street, Richmond, Virginia 23219; Dennis R. Bates,
Esquire, Office of Fairfax County, 12000 Government Center
Parkway, #549, Fairfax, Virginia 22035-0064; Wayne S.
Leary, Peat Energy, Inc., P.O. Box 14309, New Bern, North
Carolina 28561-4309; Frederick H. Rilts, Esquire, and
Vincent P. Duane, Esguire, 1025 Thomas Jefferson Street,
Suite 800, Washington, D.C. 20007; Andrew Gelbaugh, C.C.
Page Resources, 4375 Fairlakes Court, #2000, Fairfax,
Virginia 22033; Jim O'Reilly, McKinsey & Company, Inc.,
1101 Pennsylvania Avenue, N.W., Suite 700, Washington,
D.C. 20004; S. Lynn Sutcliffe, Sycom Enterprises,
1010 Wisconsim Avenue, Suite 340, Washington, D.C.
20007; Allen C. Barringer, Esquire, Potomac Electric Power
Company, 1900 Pennsylvania Avenue, N.W., Room 841,
Washington, D.C. 20068; Frann G. Francis, 1050 17th Street,
N.W., Washington, D.C. 20036; David B. Kearney, Esquire,
City of Richmond, 900 East Broad Street, Suite 300,
Richmond, Virginia 23219; Steven W. Ruback, The Columbia
Group, Inc., 785 Washington Street, Canton, Massachusetts
02021, Dee Tagliavia, Executive Director, Mid-Atlantic
Independent Power, 105-A E. Holly Avenue, Sterling, Virginia
20164, Jeffrey M. Gleason, Esquire, Southern Environmental
Law Center, 201 W. Main Street, Suite 14, Charlottesville,
Virginia 22902; Douglas D. Wilson, Esquire, Wilson &
Associates, P.C., P.O. Box 8190, Roanoke, Virginia 24014;
Joe Lenzi, Energy Engineer, CEK Consulting Engineering,
P.O. Box 907, Mechanicsville, Virginia 23111; Carter Glass,
IV, Esquire, Municipal Electric Power Association, P.O.
Box 1122, Richmond, Virginia 23218-1122; James H. Gentry,
Tennessee  Valley  Authority, 1101 Market  Street,
Chattanooga, Tennessee 37402-2801; Louis R, Monacell,
Esquire, and John D. Sharer, Esquire, Christian & Barton,
909 East Main Street, Suite 1200, Richmond, Virginia 23219-
3095; Eric M. Joffe, President, Ultimate Lighting Systems,
Inc., 2136 Great Neck Square, #402, Virginia Beach, Virginia
23454; David X. Kolk, PHD, Power Resource Managers,
L.L.C., 1233 Shelburne Road, #200, South Burlington,
Vermont 05403; Dasil R. Sizemore, System Council U-1,
IBEW, P.0O. Box 6537, Richmond, Virginia 23230; Sarah D.
Sawyer, Legal Assistant, Bracewell & Patterson, LL.P.,
2000 K Street, N.W., Suite 500, Washington, D.C. 20006-
1872, GaryT. Piacentini, Esquire, Maloney, Bamr &
Huennekens, 1111 E. Main Street, Suite 800, Richmond,
Virginia 23219-3103; Karen Sinclair, National Renewable
Energy Lab, 1617 Cole Boulevard, Golden, Colorado 80401;

Albert J. Francese, Esquire, 6597 Rockland Drive, Clifton,
Virginia 22024; Pamela Johnson, Esquire, Virginia Electric &
Power Company, P.O. Box 26666, Richmond, Virginia 23261,
Legal Environmental Assistance Foundation, 1115N.
Gadsden Street, Tallahassee, Florida 32303-6327; Glenn J.
Berger, Esquire, Union Camp Corporation, 1440 New York
Avenue, N.W., Washington, D.C. 20005-2111; Norman D.
Reiser, Director, D.C. Public Service Commission, 450 5th
Street, N.W., Washington, D.C. 20001; Richard Silkman,
Richard Silkman & Associates, 163 Main Street, Yarmouth,
Maine 04096; Robert Blohm, 3 Dover Road, Hamilton, New
Jersey 08620; James R. Kibler, Jr., Esquire, Mezzulio &
McCandlish, P.O. Box 796, Richmond, Virginia 23218; Sarah
Hopking Finley, Esquire, Williams, Mullen, Christian &
Dobbins, P.O. Box 1320, Richmond, Virginia 23210, Josh
Flynn, KPMG Peat Marwick, 8200 Greensboro Drive, #400,
McLean, Virginia 22102; Donald A. Fickenscher, Esquire,
Virginia Natural Gas Company, 5100E. Virginia Beach
Boulevard, Norfolk, Virginia 23502; Allen Glover, Esquire,
and Michael J. Quinan, Esquire, Woods, Rogers &
Hazlegrove, P.Q. Box 14125, Roanoke, Virginia 24011; and
to the Commission's Divisions of Energy Regulation,
Economics and Finance, and Public Utility Accounting.

APPENDIX A
Electric Cooperatives in Virginia

A&N Electric Cooperative
Mr. Vernon N. Brinkley
Executive Vice President
P.O. Box 1128

Parksiey, Virginia 23421

B-A-R-C Electric Cooperative
Mr. Hugh M. Landes

General Manager

P.O. Box 264

Millboro, Virginia 24460-0264

Central Virginia Electric Cooperative
Mr. Howard L. Scarboro

General Manager

P.OC. Box 247

Lovingston, Virginia 22949

Community Electric Cooperative
Mr. J. M. Reynolds

General Manager

Post Office Box 267

Windsor, Virginia 23487

Craig-Botetourt Electric Cooperative
Mr. Gerald H. Groseclose

General Manager

Post Office Box 265

New Castle, VA 24127

Mecklenburg Electric Cooperative
Mr. John Bowman

General Manager

Caller 2451

Chase City, Virginia 23924-2451

Northern Neck Electric Cooperative
Mr, Charles R, Rice, Jr,
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State Corporation Commission

General Mahager
Post Gffice Box 288
Warsaw, Virginia 22572-0288

Northern Virginia Electric Cooperative
Mr. Stanley C. Feuerberg

General Manager

Post Office Box 2710

Mznassas, VA 20108-0875

Powell Valley Electric Cooperative
Mr. Randell W, Meyers

General Manager

Post Office Box 308

Chiurch Street

Jonesville, VA 24263

Frince George Electric Cooperative
Mr. Dale Bradshaw

Geaneral Manager

Fost Office Box 168

Waverly, VA 23880

Rappahannock Electric Cooperative
Mr. Cecil E. Viverette, Jr.

President

Fost Office Box 7388
Fredericksburg, VA 22404-7388

Shenandoah Valley Electric Cooperative
Mr. C. Douglas Wine

Executive Vice President

Post Office Box 236

Rouie 257

Mi. Crawford, VA 22841-0236

Southside Electric Cooperative
Mr. John C. Anderson
President and CEOQ

Post Office Box 7

Crawe, VA 23930

Electric Companies in Virginia

Appalachian Power Company
iir. R. Daniel Carson, President
Post Office Box 2021

Roanoke, VA 24022-2121

Delmarva Power & Light Company

Mr. R. Erik Hansen

General Manager, Pricing and Regulation
800 King Sireet

Post Office Box 231

Wilrmington, Delaware 19899

Kenfu